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JURISDICTION
The Utah Supreme Court has jurisdiction of this appeal under the provisions of
Utah Code Ann. § 78-2-2(3)0'). By order dated June 13, 2006, the Utah Supreme Court
transferred this case to the Utah Court of Appeals for disposition pursuant to its authority
found in Utah Code Ann. § 78-2-2(4). The Utah Court of Appeals has jurisdiction of this
appeal under the provisions of Utah Code Ann. § 78-2a-3(2)(j).

ISSUE AND STANDARD OF REVIEW
ISSUE

Did the district court incorrectly grant summary judgment when it concluded that
Allstate Indemnity Company (Allstate) had no duty to defend Thomas F. Thatcher and
Kathlyn J. Thatcher (Mr. and Mrs. Thatcher) because the complaint alleged a trespass and
Mr. and Mrs. Thatcher did not independently verify the property line of their property?
(Issue preserved R. at 266-75.)
STANDARD OF REVIEW

The appellate courts review a "trial court's decision to grant summary judgment
for correctness, 'granting no deference to the trial court's determination."' Granite Credit
Union v. Rernick, 2006 UT App 115,1} 7, 133 P.3d 440 (quoting Brown v. Wanlass, 2001
UTApp30,1f4, 18P.3dll37).

DETERMINATIVE PROVISIONS
None.

STATEMENT OF THE CASE
NATURE OF THE CASE

This appeal is from an order denying Mr. and Mrs. Thatcher's motion for partial
summary judgment and granting the motion for summary judgment of Plaintiff/Appellee
Allstate Indemnity Company ("Allstate") entered by the Third District Court, the
Honorable Stanton Taylor1 presiding.
COURSE OF PROCEEDINGS AND DISPOSITION BELOW

Allstate brought a declaratory judgment action against Mr. and Mrs. Thatcher in
the Third District Court to determine that it had no duty to defend or indemnify Mr. and
Mrs. Thatcher in an action brought by Richard Grow and Todd Lloyd (Grow and Lloyd),
Grow v. Thatcher, Utah 3rd District Court Case No. 030926692 (Lawsuit). (R. at 1-57.)
Allstate then filed a motion for summary judgment. (R. at 145-46.) Mr. and Mrs.
Thatcher responded and filed a cross-motion for partial summary judgment, asking the
district court to declare that Allstate had a duty to defend them. (R. at 150-51.)
The district court granted summary judgment to Allstate in an order entered on
March 30, 2006. (R. at 276-77. A copy of the March 30,2006, Order is appended as Tab
A to this Brief.) Mr. and Mrs. Thatcher filed a motion for a new trial under Rule 59(a)(7)
of the Utah Rules of Civil Procedure on March 24, 2006,2 which wets denied in an order

1

The assigned judge, at the time of oral argument, was the Honorable Stephen L. Roth.
However, Judge Stanton Taylor sat by designation to hear the motions for summary
judgment. (R. at 253-56.)
2
Although the motion for a new trial was filed prior to the date that the final order was
entered, such a motion may be brought at any time before "10 days after the entry of the

entered by the district court on May 9, 2006. (R. at 304-05. A copy of the May 9, 2006,
Order is appended as lab H to ihis Bmi ) Mi .mil Mrs NiaU'hn filed -it
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Appeal HI June* 55 2006. (R. at 309-10. A copy of the Notice of Appeal is appended as
Tab C to this Brief.)
STATEMENT OF FACTS

MI. and Mrs". Tkitdin own pioprrly on which they built a "sports court." .As
most people do who install sports courts, they hired an independent contractor to build
the court. (R at 153, 207-10.)
contractor to properly const

A/r
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> Thatcher relied

r the independent
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(R. in 207-10.J Mr. and Mrs. Thatcher's neighbors, Grow and Lloyd, claimed that
approximately 18 to 30 inches of the sports court were actually on their property. (R. at
212.) After making these claims, Grow and 1 loy< 1 biou^hl flic" 1 awsuit seeking damages
that this allegedl} encroaching sports court has caused, which included, among other
things, the "negative[] impact" the sports court has had on "plaintiffs property value."
(R. at 164-67. A copy of the complaint filed in the Lawsuit is appended as Tab 1 > In this
Brief)
Mr. and Mrs. Thatcher had purchased a Deluxe Plus Homeowners Policy from
Allstate Indemnity Company (the Policy) (R at 153. A copy of the Policy is appended
as rLih H to tins Brief,)

Hie Puln'v |im^ ides that "Allslad will piv damages whirh an

insured person becomes legally obligated to pay because of bodily injury or property

judgment/' even after the announcement of a judgment but before its entry. Utah R. Civ.
P. 59(b); Hudema v. Carpenter, 1999 UT App 290,ffl[16-19, 989 P.2d 491.

damage arising from an occurrence." (R. at 193 (emphasis in original).) Further, the
Policy states that "[i]f an insured person is sued for these damages, we will provide a
defense with counsel of our choice, even if the allegations are groundless, false or
fraudulent." {Id. (emphasis in original).)
Accordingly, pursuant to the provisions of the Policy, when Mr. and Mrs. Thatcher
were sued by their neighbors for the property damage that was allegedly caused by Mr.
and Mrs. Thatcher, they tendered the defense to Allstate. (R. at 153.) Allstate brought
the above-titled action against Mr. and Mrs. Thatcher in the Third District Court to
determine that it had no duty to defend or indemnify Mr. and Mrs. Thatcher in the action
brought by Grow and Lloyd. (R. at 1-65.) Allstate filed a motion for summary judgment.
(R. at 145-46.) Mr. and Mrs. Thatcher responded and filed a cross-motion for partial
summary judgment, asking the district court to declare that Allstate had a duty to defend
them. (R. at 150-51.)
After briefing, the district court heard oral argument, the Honorable Stanton
Taylor presiding, in which the court interrupted argument and asked both counsel to
review Green v. State Farm Fire & Casualty Co., 2005 UT App 564, 127 P.2d 1279,
because the court believed the case was directly on point. (R. at 318, 4-5. Relevant
portions of the hearing transcript are appended as Tab F to this Brief.) The case had not
been cited by either counsel in their briefs. (R. at 84-97, 152-62, 221-26, 244-48.) After
having time to review the case, the court resumed oral argument, and, based on the
court's interpretation of the last sentence of paragraph 25 of the Green opinion, the court
ruled that, because Mr. and Mrs. Thatcher did not independently assure that the sports

court as constructed by the independent contractor would not extend past the property
line, their action constituted intentional inaction

(K, „i( UK I*>• 23, I'ub t" I l'lnh couil

then ruled thai AS such, the claims alleged by Grow and Lloyd did not allege an
occurrence under the Policy. (R. at 318, 25; Tab F.) The court, consequently, granted
summary judgment to Allstate in its order entered on March 3<» J()0t»

(\< it 1176 "H )

Mr. and Mrs liufdKT filet) a molion loi a new trial '"under Rule 59(a)(7) of the Utah
Rules of Civil Procedure on March 24, 2006 (R. at 263-65), which was denied in an order
entered by the district court on May 9,2006. (R. at 304-05.)

SUMMARY OF ARGUMENT
The district court incorrectly granted summary judgment lo Allstate,

"\! (state has

a duty to delnul Mi and Mrs. Thatcher if there is any possibility that Mr. and Mrs.
Thatcher could be found liable for any covered risk in a lawsuit brought by a third party.
In this case, Allstate9s duty to defend hinged on the definitions of occurrence and
accideiil

Utah appellate courts Imve established Id ,i( I lie i mforeseen consequences of

intentional acts qualify as accidents and, therefore, occurrences that are covered under
liability insurance policies. The lawsuit brought against Mr. and Mrs. Thatcher in this
case could potentially result in Imhilin HI MI HUH MI* I kndni io? negligent or
innocent trespass. Liability for negligent trespasses claims has uniformly been held to be
liability for a covered occurrence under liability insurance policies. The district court
therefore incorrectly concluded otherwise and, thus, nn orrectl} granted summary
judgment to Allstate

'

.

. •

ARGUMENT
THE DISTRICT COURT INCORRECTLY CONCLUDED THAT ALLSTATE HAD NO DUTY TO
DEFEND MR. AND MRS. THATCHER BECAUSE THE COMPLAINT ALLEGED A TRESPASS
AND MR. AND MRS. THATCHER DID NOT INDEPENDENTLY VERIFY THE PROPERTY LINE
OF THEIR PROPERTY

When a party brings a motion for summary judgment, a court is required by Rule
56 of the Utah Rules of Civil Procedure to construe all facts in favor of the non-moving
party. After doing so, a court is permitted to enter summary judgment only when there
are no genuine issues of material fact and the moving party is entitled to judgment as a
matter of law. See Utah R. Civ. P. 56(c). This Court reviews that decision for
correctness. Granite Credit Union v. Remick, 2006 UT App 115, If 7, 133 P.3d 440.
As described above, Mr. and Mrs. Thatcher had purchased a Deluxe Plus
Homeowners Policy from Allstate Indemnity Company.

The Policy provides that

"Allstate will pay damages which an insured person becomes legally obligated to pay
because of bodily injury or property damage arising from an occurrence." (R. at 193
(emphasis in original); Tab E.) Further, the Policy states that "[i]f an insured person is
sued for these damages, we will provide a defense with counsel of our choice, even if the
allegations are groundless, false orfraudulent."{Id.)
In this case, Mr. and Mrs. Thatcher were sued by their neighbors for allegedly
trespassing on the neighbor's property by building a sports court on that property. The
undisputed facts showed that Mr. and Mrs. Thatcher hired an independent third party to
build a sports court. Without Mr. and Mrs. Thatcher's knowledge, the third party built

the sports court so that one corner of the sports court encroached on the neighbor's
property by IS lu UI turtles. •.
Pursuant to the Policy, Mr. and Mrs. Thatcher tendered the defense to Allstate.
Allstate accepted the defense with a reservation of right to later dispute that it had a duty
to defend the claim. Allstate then brought an action for a declaratoi y judgment asserting
that the claims asserted by the neighbors did not give rise to "an occurrence" as that term
is defined in the Policy. (See R. at 6.) Allstate alleged that, because the Grow and Lloyd
complaint alleged an intentional trespass claim, such a claim could

IM»I

lie at \*KxidtTif

and, consequent!);, could not IK; an occurrence as the Policy defined occurrence. (See id.)'
After filing a motion for summary judgment, the district court entered judgment
against Mr. and Mrs. Thatcher. Although the district court apparently presumed all of the
facts discussed above to be lnu:, it raised n lonain diiiiiiji oral argument ill unit language
found in this Court's opinion in Green v. State Farm Fire & Casualty Company, 2005
UT App 564, 127 P.3d 1279. Referring to paragraph 25 of the opinion, the district court
asked:
Let me just lay out my response to one concern. And this comes down to
some language in paragraph 25, that's talking about the Davis case, which
is quoting Nova. The last sentence, "In other words, action or inaction that
is intentional does not constitute an occurrence." Now it seems to me when
you look at not making a determination where the property line is would
constitute an inaction. How do you respond to that? In other words, they
actually put the pad where it was and they are saying, "Well, it was
negligent because we didn't check and make sure that it was in an
appropriate place." Isn't that inaction as contemplated by Davis?
(R. at 318, 18-19; Tab F.) After hearing the answer and rebuttal from the respective
attorneys, the Court ruled:

And, you know, I can see some real justice on both sides of the issue. It is
almost a which came first, the chicken or the egg. But it goes to: Is it
intentional or is it not intentional?
The Court believes that the putting of the sports court upon the location
where it has been put is an intentional act and that their failure to discover
the exact location is an inaction which would take it outside what would
constitute an occurrence.
(Id. at 318,24-25; Tab F.)
In ruling as it did, the district court was incorrect.
A.

Duty to Defend

The district court's most profound error was its refusal to apply the longestablished case law outlining an insurer's duty to defend. "T[A]n insurer's duty to defend
is broader than its duty to indemnify/" Fire Ins. Exch. v. Estate of Therkelsen, 2001 UT
48,1(9, 27 P.3d 555 (quoting Sharon Steel v. Aetna Cas. & Sur., 931 P.2d 127, 133 (Utah
1997)). "In other words, an insurer may have a duty to defend an insured even i f . . . the
insurer is ultimately not liable to indemnify the insured." Id. The extent of the duty to
defend is ultimately determined by the language of the insurance contract. See id.
The insurer must make a good faith determination based on all the facts
known to it, or which by reasonable efforts could be discovered by it, that
there is no potential liability under the policy. This means that there are
no disputed facts which if proved by the plaintiff at trial would result in
liability under the policy.
Deseret Fed. Sav. & Loan Assrn v. United States Fid. & Guar. Co., 714 P.2d 1143, 1147
(Utah 1986) (emphasis added); see also Nova Cas. Co. v. Able Constr., Inc., 1999 UT 69
TJ8, 983 P.2d 575 (citing Deseret Federal and stating "when those allegations, if proved,
could result in liability under the policy, then the insurer has a duty to defend"). Thus, an

insurer has a very broad duty to defend that can only be overcome if the insurer
concludes that there are no circumstances under which an insured could be found liable.
The law also requires that "'"[a]s a matter of public policy, ambiguities or inconsistent
provisions in insurance contracts are construed against the insurer and in favor of
coverage.'"" Li v. Zhang, 2005 UT App 246, f 10, 120 P.3d 30, cert, granted, Li v. Zhang,
124 P.3d 634 (Utah 2005) (quoting New W. Fed. Sav. & Loan Ass'n v. Guardian Title Co,
818 P.2d 585, 589 (Utah Ct.App.1991) (quoting Moore v. Energy Mut. Ins. Co., 814 P.2d
1141,1143 (UtahCt.App.1991)).
Where an insurance policy obligates an insurer to defend claims of
unintentional injury, the insurer is obligated to do so until those claims are
either dismissed or otherwise resolved in a manner inconsistent with
coverage. Even where the complaint details egregious, intentional conduct,
an expected injury exclusion . . . does not relieve an insurer of its duty to
defend claims of unintentional injury. Inferences and assumptions about an
insured's intent to injure are improper and inconsistent both with the wellaccepted practice of alternative pleading and with out oft-repeated
instruction that "insurance policies should be construed liberally in favor of
the insured and their beneficiaries so as to promote and not defeat the
purposes of insurance."
Benjamin v. Arnica Mut. Ins. Co., 2006 UT 37, ^[24, 140 P.3d 1210. Thus, according to
Utah law, there is a strong presumption in favor of viewing duty-to-defend language in an
insurance contract very broadly.
B.

The Duty to Defend in this Case

In this case, the relevant language of the policy provides that ff[i]f an insured
person is sued for these damages, we will provide a defense with counsel of our choice,
even if the allegations are groundless, false or fraudulent." (R. at 193; Tab E.) The
damages referenced are "the damages which an insured person becomes legally obligated

to pay because of bodily injury or property damage arising from an occurrence." (Id.)
In such cases, where "the duty to defend [is] dependent on whether there is actually a
'covered claim or suit,1" an insurance company must look to both "the allegations in the
complaint" and "extrinsic evidence," such as the underlying factual allegations not
specifically identified in the complaint but "adduced during discovery", to determine
whether it has a duty to defend. Therkelsen, 2001 UT 48,ffi[13,23-25. "[T]he insurer
need not defend [only] if the . . . . complaint can by no conceivable theory raise a single
issue which could bring it within the policy coverage." Gray v. Zurich Ins. Co., 419 P.2d
168,176 n. 15(Cal. 1966).3
In this case, the Policy defines "property damage" to mean "physical injury to or
destruction of tangible property, including loss of its use resulting from such physical
injury or destruction." (R. at 177; Tab E.) An "occurrence" is defined to mean "an
accident, including continuous or repeated exposure to substantially the same general
harmful condition during the policy period, resulting in bodily injury or property
damage." (Id.) Thus, if the allegations of the complaint or the facts underlying those
allegations, if true, could, in any way, give rise to a potential that Mr. and Mrs. Thatcher
would have to pay damages for causing an accident that physically injured the Grow or
Lloyd Property, Allstate has a duty to defend Mr. and Mrs. Thatcher against those claims.

3

This case was cited by the Utah Supreme Court in support of the Deseret Federal
decision. See 714 P.2d at 1147.

1.

The Meaning of Occurrence
a.

The Meaning ofAccident

The determination of whether Allstate had a duty to defend centers on the question
of what is an occurrence under the policy. That, in turn, depends on the definition of
accident. The Policy does not define accident. Fortunately for Mr. and Mrs. Thatcher,
the appellate courts of this state have explicitly identified the contours of what is an
accident constituting an occurrence under the terms of insurance liability policies. This
Court's recent decision in Fire Insurance Exchange v. Rosenberg, 930 P.2d 1202 (Utah
Ct. App. 1997), overruled in part by Benjamin v. Arnica Mut. Ins. Co., 2006 UT 37, *|23
n. 3,140 P.3d 1210, is particularly instructive.
Rosenberg involved a claim against an insurance company for coverage when a
person threw a lighted cherry bomb onto the porch of his neighbor's house. Id. at 1203.
Rather than scaring the neighbor as intended, the cherry bomb blew up in the neighbor's
wife' hand when she unexpectedly came onto the porch and picked it up. Id. The
bombadier, Brian Black, was insured by Fire Insurance Exchange by a policy that had
similar definition for "occurrence" as the Policy in this case. Id. The neighbor's wife
sued Black, and he tendered the defense to Fire Insurance Exchange. Id. Fire Insurance
Exchange claimed that it had no duty to defend Black because he intended to throw the
cherry bomb onto the neighbor's porch and, therefore, there was no accident and, thus, no
occurrence. Id. In response, Black argued that, because he had not intended to injure the
neighbor's wife, the injury was caused by an accident and, thus, was an occurrence. Id.
at 1204.

In analyzing these arguments and current case law, the Rosenberg court first
focused on the act that caused the injury. See id. at 1204-05. It identified two types of
acts: (1) deliberate or intentional acts and (2) accidental or unintentional acts. See id.
The court then analyzed the injuries resulting from the acts: (1) injuries that are intended
or are "the natural and probable consequence" of an act and (2) injuries that are not likely
"to result in harm of the type that in fact occurred." Id. at 1205.
In conducting this analysis, the court implicitly concluded that all unintentional or
accidental acts resulting in injury are considered accidents constituting occurrences under
liability insurance policies. See id. at 1204-05 ("'it is not enough that the result was
unusual, unexpected or unforeseen, but it must appear that the means was accidental'"
(quoting State Farm Fire & Cas. Co. v. Geary, 869 P.2d 952, 955 (Utah Ct. App. 1994)
(emphasis in original)). It then explained that an injury caused by a deliberate or
intentional act can also be considered an accident constituting an occurence under a
liability insurance policy if the injury could not be "reasonably anticipated or expected"
from the deliberate act. See id. at 1205-06.

Unintentional acts

In graphic form, the analysis can be demonstrated as follows:

Unforeseeable Consequence

Intended or Foreseeable Consequence

a
"cd

c

1

All of those acts and consequences that are shaded are accidents that are considered
accidents and, thus, occurrences under liability insurance policies. Accordingly, (1)
unintentional acts resulting in foreseeable consequences, (2) unintentional acts resulting
in unforeseeable consequences, and (3) intentional acts resulting in unforeseeable
consequences are accidents that fall within liability insurance policies9 definitions of
occurrence.

On the other hand, intentional acts with foreseeable or intended

consequences are not occurrences.
Green v. State Farm Fire & Casualty Co., 2005 UT App 564 f31, 127 P.2d 1279,
recently reiterated this principle:
"An effect which is the natural and probable consequence of an act or
course of action is not an accident, nor is it produced by accidental means.
It is either the result of actual design, or it falls under the maxim that every
man must be held to intend the natural and probable consequence of his
deeds.9'
Thus, in situations where an act is intentional, courts must focus upon the question of
whether resulting damage from an act—in other words, the consequence of an act—is
intended or expected to determine whether the act is a covered "occurrence99 under the
terms of a liability insurance policy.
b.

Intentional Torts

In cases where a party brings a tort claim that has, as an element, a requirement
that the party show intent to cause a particular result, Utah appellate courts have
concluded as a matter of law that these actions cannot be accidents.
Deseret Federal, 714 P.2d 1143 (Utah 1986), is helpful in explaining this concept.

The damages for which Deseret Federal contends it is entitled to be
indemnified under the policies of the insurers arise from a judgment for
constructive eviction. Implicit in that judgment is afindingof intent on the
part of Deseret Federal to evict Catherine's. Such intent is a necessary
element of constructive eviction. "[T]o constitute an eviction, other than by
physical ouster, there must be some act done by the lessors on the premises
with the intent of depriving the lessee of the enjoyment and occupation. . .
. . . Deseret Federal concedes that the acts causing the damages were
intentional. The court's conclusion that there had been a constructive
eviction necessarily was based on a finding that the consequences of those
actions were also intended. Such damages are not the type of unexpected
and unintended damages covered by the policies. Thus, the district court
was correct in finding that there was no "occurrence" as that term is defined
in the policies.
Id. at 1146 (emphasis and alterations in original).
Green v. State Farm Fire & Casualty Co. is another example of this principle.
Green dealt with the issue of whether an insurer owed a duty to defend agadnst claims of
intentional failure to disclose, negligent failure to disclose, and breach of warranty. See
2005 UT App 564, f20. The Court treated these claims identically to how it would "treat
claims for intentional misrepresentation and negligent misrepresentation." Id. ^}23 n.4.
Because these causes of action were at the center of the controversy, this Court concluded
that a claim for damages arising out of these causes of action would not be covered as an
"occurrence" subject to a duty to defend. In its decision, this Court relied on the Utah
Supreme Court case of Nova Casualty Company v. Able Construction, Inc., 1999 UT 69,
983 P.2d 575, in which that court had already ruled that such causes of action were not
occurrences because "'allegations of negligent misrepresentation are not an occurrence or
accident under commercial general liability insurance policies because the insured had

the intent to induce reliance"' id. ^23 (quoting Nova, 1999 UT 69, l|16) (emphasis
added), or, in other words, the reliance was a foreseeable consequence of the intentional
statements made about the property.
In the present case, State Farm maintains that because each of the causes of
action in the underlying complaint involves an element of intent on the part
of Green in causing the damages, none of the causes of action is an
occurrence. Accordingly, State Farm argues that Plaintiffs are excluded
from coverage under the policy. '"Negligent misrepresentations causing
investment loss or loss of other economic interest are considered purposeful
rather than accidental for the purpose of insurance coverage. . . .'" Nova
Cas. Co., 1999 UT 69 at %\6 (quoting Dykstra v. Foremost Ins. Co., 17 Cal.
Rptr. 2d 543, 545 (Cal. Ct. App. 1993) (quotations and citations omitted)).
Accordingly, we conclude that Fennell's complaint does not include
allegations that constitute an occurrence under the Policy.
Id. at ^28. Thus, this Court ruled there was no coverage on a claim of negligent failure to
disclose claim because the natural and probable consequence of a failure to disclose facts
for the purpose of inducing someone to purchase a property was that a person would rely
on those undisclosed facts to his or her damage.
Additionally, where "the complaint alleges claims sounding in negligence," an
insurer "owe[s] a duty to defend the [covered claim]," together "with all of the claims"
brought by the party suing the insured. Benjamin, 2006 UT 37, ^[23 n.3, ^25 (emphasis
in original). Thus, even when intentional torts are alleged in a complaint, where "the
underlying factual allegations [are] sufficient to satisfy the elements of [an unintentional
claim]," "the insurer is obligated to [defend claims of unintentional injury] until those
claims are either dismissed or otherwise resolved in a manner inconsistent with
coverage." Id.ffl[20, 24.

2.

Did the Grow Lawsuit Allege an Occurrence?

Given the foregoing analysis, the question that ultimately needed to be resolved by
the district court in this case was simply: Does the Grow Lawsuit raise the possibility,
however slight, that there was an occurrence covered by the Policy? To answer that
question the district court was required to review the complaint filed in the Lawsuit to
make that determination.
In the Lawsuit, Grow and Lloyd claim that they own the property adjacent to Mr.
and Mrs. Thatcher's property. {See R. at 164; Tab D.) Among other things, Grow and
Lloyd then claim that Mr. and Mrs. Thatcher "built a fsports court1 and a wrought iron
fence that encroaches upon plaintiffs property." {Id. at 165; Tab D.) Grow and Lloyd
also claim that they "demanded that the encroachment be removed."

{Id)

The

allegations of the complaint then state that Mr. and Mrs. Thatcher "have by their actions
interfered with [Grow and Lloyd's] exclusive right to possession of the property." (R. at
166; Tab D.) Finally, the complaint alleges that Plaintiffs have suffered damages by this
alleged trespass by, among other things "negatively impacting] plaintiffs property
value." {Id)
A simple review of these allegations shows that the Plaintiffs have alleged an act,
building a sports court and fence that caused an injury, trespass. Thus, the question is,
under the framework identified above, does the complaint give rise to the possibility that
a court could find an accident, and, thus, an occurrence. Using thatframework,it is clear
that the district court incorrectly applied the law.

a.

The Act

In this case, the act that allegedly caused the injury, the trespass, was the act of
building a sports court and fence. Concededly then, the complaint alleges an intentional
act.
b.

The Injury

The next step of the analysis then is to look at the injury that resulted from the act.
If the injury is one that would be the natural and probable consequence of the act then the
complaint does not allege an accident. However, if the injury is one that would not be the
natural and probable consequence of the act then the complaint does allege an accident,
and, is an occurrence.
The proper question then is: Is the natural and probable consequence of building a
sports court on what one believes is one's own property a trespass? The obvious answer
to that question is no. Consequently, the complaint alleges an accident that is covered by
the Policy. Courts throughout the country when faced with this same question have come
to the same conclusion. A complaint raising a claim of trespass can be an occurrence
under an insurance policy. See Mutual ofEnumclaw Ins. Co. v. Gass, 786 P.2d 749, 75051 (Or. Ct. App. 1990) ("If the Gasses reasonably but mistakenly believed that they had a
legal right to be on the land during the time that the Halladays allege that they were
trespassing, . . . [t]he allegations allow for proof of a trespass based on the Gasses1
mistaken belief that they had a right to be on the land. Enumclaw had a duty to defend
that trespass claim under the policy's definition of fan occurrence."1); Parker v. Hartford
Fire Ins. Co., 278 S.E.2d 803, 804 (Va. 1981) (per curiam) (holding that insurance

company was required to defend suit alleging trespass on family burial ground despite
insurance companyfs claim that the trespass was not an accident and was intentional); see
also Am. Empire Surplus Lines Ins. Co. v. G.E. Leach Constr. Co., 272 Cal. Rptr. 704,
705-06 (Cal Ct. App. 1990) (assuming that duty to defend claim based upon damage
caused by encroachment of building on property mistakenly believed to be the
defendants1 own property).
Further, unlike in claims of constructive eviction or negligenl misrepresentation, a
finding of liability for trespass by a court does not require a finding of intent.

"A

trespasser is one who, without having title thereto, makes entry upon land without
consent of the true owner." Watson v. Brazos Elec. Power Coop., Inc., 918 S.W.2d 639,
645 (Tex. Ct. App. 1996.) A reading of the definition of a trespass establishes that there
need not be any intent to commit a trespass. A trespass may be "committed intentionally,
negligently, accidentally, or by an abnormally dangerous activity."

Id. (citing

Restatement (Second) of Torts §§ 158, 165, 166 (1965)); see also Rockwell Int'l Corp. v.
Wilhite, 143 S.W.3d 604, 619-20 (Ky. Ct. App. 2004). This rule is equally clear in Utah—a trespass may be committed accidentally or negligently as well as intentionally. See
Perhson v. Saderup, 28 Utah 2d 77, 498 P.2d 648, 651 (Utah 1966) ("[T]he legislature
did not intend that such a penalty should apply to cases in which the trespass was
committed through an innocent mistake as to the boundary or location of a tract of land
claimed by the defendant."); Bullion Beck & Champion Mining Co. v. Eureka Hill
Mining Co., 103 P. 881, 36 Utah 329 (Utah 1909) (affirming case in which district court
found trespass even when "trespass was unintentional and innocent on Ihe part of the

defendant"). Moreover, even if the allegations of the complaint allege an intentional
trespass, because an "owner is still entitled to recover actual damages on proof of the
unintentional trespass," an insurer is "obligated to defend the" claims. Parker, 278
S.E.2d at 804. Thus, "[i]f a complaint alleges a willful trespass but could also support
liability for a nonwillful trespass, then the insurer has the duty to defend." Gass, 786
P.2d at 750. Where "the underlying factual allegations [are] sufficient to satisfy the
elements of [an unintentional claim],9' "the insurer is obligated to [defend claims of
unintentional injury] until those claims are either dismissed or otherwise resolved in a
manner inconsistent with coverage." Benjamin, 2006 UT 37,fflf20, 24.
In the Lawsuit, Grow and Lloyd pleaded facts that, if proven true, could support a
recovery for negligent trespass. As described above, besides the intentional claims4 made
by Grow and Lloyd, they allege (1) Mr. and Mrs. Thatcher did not have title to Grow and
Lloyd's property; (2) Mr. and Mrs. Thatcher caused a structure to be placed on the Grow
and Lloyd property; (3) Grow and Lloyd did not consent to the structure being placed on
the property; and (4) Grow and Lloyd suffered damages for the loss of use of their
property and for the invasion. Accordingly, the Lawsuit has alleged a trespass that can be
proven without showing intent. Thus, Allstate has a duty to defend since there are

4

It is not at all clear that Grow and Lloyd could even show that Mr. and Mrs. Thatcher
engaged in any intentional conduct. The individuals who allegedly caused the trespass
were the agents of an independent contractor hired by Mr. and Mrs. Thatcher. {See R. at
2, 208-10.) "[I]t does not necessarily follow that [a contractor's] intent or expectations
are imputed to the owner for purposes of liability insurance coverage: ?One who is
statutorily vicariously liable for the intentional act of another cannot be denied coverage
since the defendant does not possess the requisite intent to do injury/" Quaker State
Minit-Lube, Inc. v. Fireman's Fund Ins. Co., 868 F. Supp. 1278, 1298 (D. Utah 1994).

"disputed facts which if proved by the plaintiff at trial would result in liability under the
policy." Deseret Federal, 714 P.2d at 1147.
Even if the complaint did not raise issues upon which the insurer may be shown to
be liable, the affidavits filed in the Lawsuit by Mr. and Mrs. Thatcher show that the facts
underlying the basis of the claim could support potential liability for negligent trespass
rather than intentional trespass. At the time that the sports court was built, Mr. and Mrs.
Thatcher believed that the entire sports court was within the boundaries of their property
and that they did not know that the sport court was outside their lot lines when the sports
court was built. {See R. at 208-10.) As discussed above, such evidence is sufficient to
show that there is evidence that may give rise to liability as an occurrence as that term is
defined under the Policy. See Gass, 786 P.2d at 750-51; Parker, 278 S.E.2d at 804; see
also G.E. Leach Constr. Co., 272 Cal. Rptr. at 705-06.
Accordingly, it was undisputed that, when reviewing the allegations of the
complaint and the evidence that has been submitted in the Lawsuit, there are "disputed
facts which if proved by the plaintiff at trial would result in liability under the policy."
Deseret Federal, 714 P.2d at 1147. "[W]hen those allegations, if proved, could result in
liability under the policy, then the insurer has a duty to defend." Nova Cas. Co. v. Able
Constr., Inc., 1999 UT 69 1J8, 983 P.2d 575. Hence, as a matter of law, Allstate is
obligated to provide a defense to Mr. and Mrs. Thatcher in the Lawsuit, and the district
court incorrectly granted summary judgment to Allstate.

C.

The Failure to Identify the Property Line was not Intentional

Despite the clear law identified above, the district court concluded, based on the
out-of-context quotation of one sentence found in Green v. State Farm Fire & Casualty
Company, 2005 UT App 564, 127 P.3d 1279, that, because Mr. and Mrs. Thatcher
intentionally did not act when they failed to discover the true boundary line of their
property, the alleged trespass on the Grow and Lloyd property was not an accident.
There are two significant problems with this conclusion: (1) the court ignored the
framework for analyzing an occurrence and (2) there were no facts that supported a
finding that the failure to discover the true boundary line was intentional.
As discussed above, the district court's analysis entirely ignores the test
established in the Utah appellate courts. The intentional act alleged by Grow and Lloyd
was building the sports court. Hence, under controlling Utah law the question to be
asked in determining whether there was an occurrence for purposes of coverage under the
Allstate policy is whether the ordinary and reasonably anticipated result from building a
sports court is a trespass on another's property. As discussed above, the only cases of
which Mr. and Mrs. Thatcher are aware regarding this specific issue explicitly hold that it
is not ordinary and reasonable to anticipate a trespass when individuals believe, although
mistakenly, that they are building on their own property. In such cases, all courts have
held that such allegations describe an occurrence under general liability policies. See
Gass, 786 P.2d at 750-51 ("If the Gasses reasonably but mistakenly believed that they
had a legal right to be on the land during the time that the Halladays allege that they were
trespassing, . . . [t]he allegations allow for proof of a trespass based on the Gasses1

mistaken belief that they had a right to be on the land. Enumclaw had a duty to defend
that trespass claim under the policy's definition of fan occurrence/"); Parker, 278 S.E.2d
at 804 (holding that insurance company was required to defend suit alleging trespass on
family burial ground despite insurance company's claim that the trespass was not an
accident and was intentional); see also G.E. Leach Constr. Co., 272 Cal. Rptr. at 705-06
(assuming that duty to defend claim based upon damage caused by encroachment of
building on property mistakenly believed to be the defendants1 own property). No cases
of which Mr. and Mrs. Thatcher are aware hold otherwise. Additionally, no case cited by
Allstate holds otherwise.
Despite this fact, the district court relied on an isolated sentence in the Green
opinion to conclude that the trespass claims alleged in the Grow Lawsuit must be
construed as an intentional act not considered an "occurrence". The sentence the district
court relied on is found in paragraph 25: "In other words, action or inaction that is
intentional does not constitute an 'occurrence.9" Id. ^{25.
The sentence was found at the conclusion of the Green Court's description of H.E.
Davis & Sons, Inc. v. North Pacific Ins. Co., 248 F. Supp. 2d 1079 (D. Utah 2002). In
that case, a contractor had prepared a site for construction by, among other things,
compacting soil.

Id. at 1081.

After litigation ensued over a claim of improper

compaction, the contractor requested indemnity and defense from its insurer. Id. at 108182. In ruling against the contractor, the court, citing Nova, concluded that "[s]o long as
the consequences of [the compaction of the soil] were natural, expected, or intended, they
cannot be considered an 'accident.'" Id. at 1084. The court concluded that the damage

alleged in the underlying lawsuit were the "natural and foreseeable results" of the
compaction of the soil—the intentional actions alleged in the claim. Id.
This description coincides with prevailing Utah law and does not vary it. Thus,
the proper inquiry in this case remains the same: Is the natural and probable consequence
of Mr. and Mrs. Thatcher's contracting with an independent contractor to build a sports
court on their property a trespass on a neighbor's property?
One might argue that the question should be expanded to be: Was the natural and
probable consequence of entering a contract to build a sports court without independently
verifying the property boundary a trespass? However, if it was the responsibility of Mr.
and Mrs. Thatcher to discover the true boundary line, their failure to do so could
conceivably be an intentional act only if there was proof that (1) they knew they had such
a responsibility and (2) they intentionally refrained from fulfilling it. There was and is no
such evidence supporting this conclusion. Accordingly, whether Mr. and Mrs. Thatcher
breached any duty that they might have had to ascertain the true property line, hinges on
a determination of negligence, not intent. If the district court concluded, as it apparently
did, that Mr. and Mrs. Thatcher should have known but did not know the boundaries,
then the court must necessarily conclude that the failure to act was not an intentional act,
but a negligent one,5 and, thus, an occurrence. See Gass, 786 P.2d at 750-51 ("If the
Gasses reasonably but mistakenly believed that they had a legal right to be on the land

5

As described in the framework identified above, if the act alleged is a negligent act, the
question of whether the consequence was a consequence one would expect from that act
is entirely irrelevant because the predicate act was unintentional and, therefore, an
accident. In such cases, no further analysis regarding the consequence is necessary.

during the time that the Halladays allege that they were trespassing, . . . [t]he allegations
allow for proof of a trespass based on the Gasses' mistaken belief that they had a right to
be on the land. Enumclaw had a duty to defend that trespass claim under the policy's
definition of fan occurrence.1"); Parker, 278 S.E.2d at 804 (holding insurance company
was required to defend suit alleging trespass on family burial ground when person bring
claim alleged that alleged trespassor "'knew or should have known'" of location of burial
plots).

CONCLUSION
Mr. and Mrs. Thatcher respectfully request that this Court reverse the order
granting summary judgment to Allstate Indemnity Company denying Mr. and Mrs.
Thatcher's partial motion for summary judgment and instead order the district court to
grant Mr. and Mrs. Thatcher's partial motion for summary judgment requiring Allstate
Indemnity Company to defend Mr. and Mrs. Thatcher in the Lawsuit.
Dated this 2 ^ d a y of Septembejv^006.
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Tim Dalton Dunn #0936
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IN THE THIRD JUDICIAL DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

ALLSTATE INDEMNITY COMPANY,

ORDER

Plaintiff,
v.

Case No. 050908816

THOMAS F. THATCHER, KATHLYN J.
THATCHER, RICHARD GROW and
TODD LLOYD,

Judge Stanton Taylor

Defendants.

The above matter came before the Court for oral argument on March 13, 2006 on
Plaintiff Allstate Indemnity Company's Motion for Summary Judgment and Defendants
Thomas F. Thatcher's and Kathlyn J. Thatcher's Motion for Partial Summary Judgment.
Tim Dalton Dunn represented plaintiff and D. Scott Crook represented the Thatchers.
Based upon the oral arguments presented to the court, together with the motions,
memoranda, and other pleadings and papers on file, and for the reasons stated on the
record, good cause appearing, the Court now orders and adjudges as follows:

The Court declares there is no duty to defend or indemnify under the Thatchers'
homeowner policy issued by Allstate Insurance Company with respect to the lawsuit filed
in the Third Judicial District Court, Salt Lake County, Salt Lake Department, State of
Utah, Civil No. 030926692, captioned as Grow, et al v. Thatcher. Therefore:
1.

Plaintiff Allstate Indemnity Company's Motion for Summary Judgment is

granted;
2.

Defendants Thatchers' Motion for Partial Summary Judgment is denied;

3.

This ruling resolves all claims of all parties and shall be the final judgment

and

and order of the Court in this matter.
DATED this ^ Q

day of March 2006.
BY THE COUI

Slarii^n^Tajdur"" >
Third Judicial DistnSti^mirt.Judge
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Facsimile: (801)521-9998

?W#Jiteal District

Attorney for Plaintiff

IN THE THIRD JUDICIAL DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
ALLSTATE INDEMNITY COMPANY,
Plaintiff,

ORDER
(Motion for New Trial)

v.
THOMAS F. THATCHER, KATHLYN J.
THATCHER, RICHARD GROW and
TODD LLOYD,
Defendants.

Case No. 050908816
Judge Stephen Roth

The above matter came before the Court on Defendants Thomas F. Thatcher's and
Kathlyn J. Thatcher's Motion for New Trial. The Court, having reviewed the all pleadings filed
in connection with this Motion, has determined that the Court properly applied existing law in
making its ruling. Therefore, for good cause appearing, the Court DENIES Defendants Thomas
F. Thatcher's and Kathlyn J. Thatcher's Motion for New Trial.
DATED this

*fe~ day of May 2006.

/eKiStephen Reth '
'"
Third Judicial District Court Judge
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J. Craig Smith (4143)
D. Scott Crook (7495)
SMITH HARTVIGSEN, PLLC
215 S. State Street, Suite 650
Salt Lake City, Utah 84111
Telephone (801) 413-1600
Facsimile (801) 413-1620
Attorneys for Defendants
Thomas F. Thatcher and Kathlyn J. Thatcher
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
ALLSTATE INDEMNITY COMPANY,
NOTICE OF APPEAL
Plaintiff,

/

0

Case No. 050908816
Judge: Stephen L. Roth
THOMAS F. THATCHER, KATHLYN J.
THATCHER, RICHARD GROW and TODD
LLOYD,
Defendants.
Notice is hereby given that the Defendants Thomas F. Thatcher and Kathlyn J. Thatcher,
by and through their attorneys of record, appeal to the Utah Supreme Court from the Order dated
March 30th, 2006, granting summary judgment to Plaintiff Allstate Indemnity Company and the
Order denying the motion for new trial dated May 9 , 2006. Appeal is taken from the orders in
their entirety.
DATED this 9 d a y of June, 2006

J. Upalg;
D. 'Scott Crook
SMITH HARTVIGSEN, PLLC
Attorneys for Defendants Thomas F. Thatcher and
Kathlyn J. Thatcher

CERTIFICATE OF SERVICE
I hereby certify that on the J>

day of June, 2006, I caused to be served the

foregoing NOTICE OF APPEAL by causing the same to be mailed via first-class U.S.
mail postage prepaid, to the following:

Tim Dalton Dunn, Esq.
Kathleen M. Liuzzi, Esq.
DUNN & DUNN, P.C.
505 East 200 South, 2nd Floor
Salt Lake City, Utah 84102
Attorneys for Allstate Indemnity Company
Cameron M. Hancock
RAY, QUINNEY & NEBEKER, P.C.
36 South State Street, Suite 1400
Salt Lake City, Utah 84145-0385
Attorneys for Defendants Richard Grow and Todd
Lloyd
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Attorneys for Plaintiff
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
RICHARD GROW and TODD LLOYD
COMPLAINT
and Jury Demand

Plaintiffs,
v.

Civ. No.

THOMAS and KATHLYN THATCHER,

judge

T^ohl / nq

Defendants.
Comes now Plaintiffs and complain of Defendants as follows:
PARTIES
1.

Plaintiffs are Utah citizens resident of Salt Lake County, Utah and are the owners of

a parcel of property located in Salt Lake City known as Lot 4, Arlington Hills PUD, plat O.
2.

Defendants are Utah citizens resident of Salt Lake County, State of Utah and are the

owners of property adjacent to that of the Plaintiffs known as Lot 2, Arlington Hills PUD, Plat O.
3.

A true and correct copy of the survey of Plaintiffs and defendant's property is

attached as Exhibit "A".
4. Plaintiffs purchased their property for the purpose of building a custom built house on
the property for a potential purchaser.

5. Defendants, without a permit, built a "sports court" and a wrought iron fence that
encroaches upon plaintiffs property. Defendants also unlawfiilly deposited fill on plaintiffs
property.
6. The encroachment occurred while plaintiffs were preparing to build the custom built
house.
7. Had the sale been completed, plaintiffs would have profited from the sale of the custom
built house in an amount in excess of $250,000.
8. Plaintiffs demanded that the encroachment be removed, but defendants refused to remove
the encroachment.
9. At the time defendants refused to remove the encroachment they knew that plaintiffs were
in jeopardy of losing a contract to construct a custom built house and that their continued refusal
to remove the encroachment would likely result in the loss of the sale.
10. The city of Salt Lake City has demanded that defendants remove the encroachment and
defendants refuse to remove the encroachment.
11.

As a result of the encroaclnnent and the refusal by defendants to remove the

encroaclnnent the purchasers did not close on the sale of the custom built house and plaintiffs lost
the opportunity to build the house and enjoy the profit from building the custom built house.
12. Despite continual effort, plaintiffs have been unable to find another purchaser of a
custom built house.
13. Defendant's continued refusal to remove the encroachment makes even the sale of the
Lot impossible.
FIRST CAUSE OF ACTION
(Trespass)
14.

Plaintiffs are the owners Lot 4.
2

15.

By their actions in building a sport court and a wrought iron fence without a permit

upon Plaintiffs property, Defendants intentionally and maliciously invaded and injured Plaintiffs
property.
16.

Defendants have by their actions interfered with Plaintiffs exclusive right to

possession of the property.
17.

Defendants knowingly and intentionally trespassed on Plaintiffs land and knowingly

and intentionally continued to trespass on plaintiffs land after they knew that they were encroaching
plaintiffs land and that the encroachment was interfering with plaintiffs sale.
18.

Defendants had no right to build the sport court or the wrought iron fence or to

deposit fill on Plaintiffs property.
19.

As a result of Defendants' trespass Plaintiff has been injured in an amount to be

proved at trial but which is not less than $250,000.
20.

Plaintiff is entitled to injunctive relief requiring Defendants to remove the sport court

and the wrought iron fence and the fill from Plaintiffs property.
21. The injunction should also require that defendants bring their sport court and wrought
iron fence into compliance with applicable zoning including the require.d setbacks so that the
improvements will not continue to negatively impact plaintiffs property value and the ability of
plaintiffs to sell their property.
21.

Defendants1 trespass was willful, malicious and in total disregard of Plaintiff s ri ghts.

22.

Plaintiff is entitled to an award of punitive damages.

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:
1.

Judgment for damages in an amount to be proved at trial, but which is not less than

$250,000.
3

2.

Judgment for punitive damages in an amount to be proved at trial.

3.

A permanent injunction requiring Defendants to remove the fence, water lines and

telephone lines from Plaintiffs property.
4.

For costs of court and a reasonable attorney fee.

5.

For such other and further relief as the court deems appropriate.

• DATED this '7-U. day of November, 2003.
ATKIN& HAWKINS, P.C.

V FLAKE S. ATKIN
Attorneys for Plaintiff
JURY DEMAND
Plaintiff demands a trial by jury.
ompl.nov
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National Support Center
Allstate Insurance Company
1819 Electirc Road S.W.
Roanoke, VA 24018-1618
Bus: (540) 989-2200
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Claim#
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APR 2 5 2005

To Whom It May Concern:
I, Angie Holshouser, employee of Allstate Insurance Company, Roanoke, Virginia, do

/57

certify that the enclosed is a copy of Policy Number_
in the name of
showing the coverages that were on the policy at the time of loss of_

\JJUJM~

UQWUZUA^

Claim Support
State of Virginia, County of Roanoke
On this

^/S<

day of

^ f ' '

, 2005, before me

personally appeared Angie Holshouserto me known to be the person who executed the
foregoing instrument and acknowledged that she executed the same as a free act and
deed.

M n t o n / Pnhlir*
Notary
Public

v

SHANNON FLY'NT
NOTARY PUBLIC
Commonwealth of Virginia
My Commission Expires Dec 31, 2007

Kevin Thomason
26] E 3 MS #325
Salt Lake City UT84111

Your Quick Insurance Check
/ Verify the information listed in the
Policy Declarations.
/ Please call If you have any questions.
/ File this package safely away.
/ If premium is due or If li has changed, a
bill or refund will be mailed separately.

ll„l..l..l.,[l..i.ll...lll....l..l!l...l..,lll...!.,.l!l...l
ThomaB F & Kathryn J
Thatcher
PO Box 274 07
Salt Lake City UT 84127-0407

Confirming Your Policy Change
A change has been made to reflect new or corrected information affecting your policy. We
want your policy information and your coverage to be up-to-date and accurate.
The change took effect on February 13,2003. The accompanying Amended Policy
Declarations includes these changes:
A policy coverage has been changed.
Your premium for this current .period has been decreased by a total of $ 111.00
The coverages and limits you cany for your property, and the costs of those coverages, are
listed in detail on the enclosed Amended Policy Declarations. You can see the specific
changes to your policy by comparing this Amended Policy Declarations to the Policy
Declarations previously mailed to you.
If you have any questions or concerns, please contact me at (801) 355-6744—or call the
Allstate Customer Information Center at 1-800-ALLSTATE (1-800-255-7828).
Sincerely,

Kevin Thomason
Your Allstate Agent

PROP '010004303032653010770401*
Information as ol
Maich26 2003
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Allstate Indemnity Compa
AMENDED

Deluxe Plus Homeowners
Policy Declarations
Summary
NAMED INSURED(S)
Thomas F & Kathryn J
Thatcher
PO Box 27407
Salt Lake CilyUT 84127-0407

YOUR ALLSTATE AGENT IS:
Kevin Thomason
261 E 300 S #325
Salt Lake City UT 84111

POLICY NUMBER
9 07 616157 01/31

POLICY PERIOD
Begins on Jan. 31, 2003
at 12:01 A.M. standard time,
with no fixed date of expiration

CONTACT YOUR AGENT AT:
(801)355-6744

PREMIUM PERIOD
Jan. 31, 2003 to Jan. 31,2004
at 12:01 A.M. standard time

LOCATION OF PROPERTY INSURED
651 New Bonneville Place, Salt Lake City. UT 84103-4281

Totai Premium for the Premium Period

(Your bill will be mailed separately)

Premium for Property Insured

$1,147.00

TOTAL

$1,147.00

V - ^nlicy cbange(s) are effective as of Feb. 13,2003

PROP -O1OO04303032653010770402*
Inlormalionasof
March 2C. 2003

a
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Allstate Indemnity Comp
Policy Number: 9 07 516157 01/31
Your Agent:
For Premium Period Beginning: Jan. 31, 2003

y
Kevin Thomason (BD1) 355-6744

COVERAGE AND APPLICABLE DEDUCTIBLES

LIMITS OF LIABILITY

(See Policy for Applicable Terms, Conditions and Exclusions)

Dwelling Protection - with Building Structure Reimbursement Extended Limits
• $1,000 All Peril Deductible Applies

$1,000,000

Other Structures Protection
• $1,000 All Peril Deductible Applies

$100,000

Personal Property Protection - Reimbursement Provision
• $1,000 All Peril Deductible Applies

$750,000

Additional Living Expense

Up To 12 Months

Family Liability Protection

$500,000

each occurrence

Guest Medical Protection

$1,000

each person

DISCOUNTS
Yourpremium reflects the following discounts on applicable coverage(s):
Home and Auto
15%
Age of Home
Home Buyer
10%
Protective Device Rate Applied

29%

RATING INFORMATION
•" 'veiling is of Brick Veneer construction and is occupied by 1 family
.welling is 2
mile(s) to the fire department

Inlofmallon as of
Marcil 26,2003

"
UT070AMD

Allstate Indemnity Comp;
Policy Number: 9 07 616157 01/31
Your Agent:
For Premium Period Beginning: Jan. 31, 2003

Kevin Thomason (801) 355-6744

M .r Policy Documents
Your Homeowners policy consists of this Policy Declarations and the documents listed below. Please keep these together.
- Deluxe, Deluxe Plus Amend. End. form AP1290
- Deluxe Plus Homeowners Policy form AP782
- Amendment of Policy Provisions form AP425

- Utah Amendatory Endorsement form AP380-1
- Bldg. Struct Reimb. Ext. Limits End. form AP357

Important Payment and Coverage Information
The property insurance adjustment condition applies using the Boeckh Publications Building Cost Index developed by The
American Appraisal Associates, Inc.
Important
The cancellation notice recently mailed to you remains in effect. Your policy terminated or will terminate on the date and time
shown on the cancellation notice.
If you have any questions, please contact your agent.
IN WITNESS WHEREOF, Allstate has caused this policy to be signed by two of its officers at Northbrook,
Illinois, and if required by state law, this policy shall not be binding unless countersigned on the Policy
Declarations by an authorized agent of Allstate.

Edward J. Dixon

PROP

-V^T^TnT '

KIT*

6

*010004303032653010770403"
Information as of
March 2C. 2003

"
UT070AMD

-Allstate Indemnity Com|i ,y
Policy Number: 9 07 616157 01/31
Your Agent:
For Premium Period Beginning: Jan. 31, 2003

Kevin Thomason (801) 355-6744

|r oliey Endorsement
The following endorsement changes your policy. Please read this document carefully and keep it with
I your policy.

This Endorsement Changes Your Policy— Keep It With Your Policy

Building Structure Reimbursement
Extended Limits Endorsement— mv
For an additional premium and when the Policy Declarations indicates that the "Building Structure
Reimbursement Extended Limits Endorsement" applies, the following amendment is made to condition 5
(titled "How We Pay For A Loss") in Section I Conditions:
In provision c) (titled "Building Structure Reimbursement."), item 3) of the second paragraph is replaced
by the following:
3)

120% of the limit of liability applicable to the building structure(s) as shown on the Policy
Declarations for Coverage A — Dwelling Protection or Coverage B — Other Structures
Protection, regardless of the number of building structures and structures other than building
structures involved in the loss.

endorsement applies only if:
1)

You insure your dwelling, attached structures and detached building structures to 100% of
replacement cost as determined by:
a) an Allstate Home Replacement Cost Estimator completed and based on the accuracy of
information you furnished; or
b) our inspection of your residence premises;

2)

You have accepted the Property Insurance Adjustment Condition, agree to accept each annual
adjustment in the Coverage A — Dwelling Protection limit of liability, and pay any additional
premium charged; and

3)

You notify us within 60 days of the start of any modifications that increase the aggregate value of
your dwelling, attached structures and detached building structures at the residence premises by
$5,000 or more, and pay any resulting additional premium due for the increase in value.

All other policy terms and conditions apply.

4/94)
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Allstate Indemnity Company
Deluxe Plus
Homeowners
Policy
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covered by this policy, any person while
engaged in the employment of an insured
person.

25
25

25
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Definitions Used In This Policy
1.

"You" or "your" — means the person named or
the Policy Declarations as the insured and that
person's resident spouse.

2.

"Allstate," "we," "us," or "our" - means the
company named on the Policy Declarations.

3.

"Insured person(s)" — means you and, if a
resident of your household:
a) any relative; and
b) any dependent person in your care.

"Bodily injury" — means physical harm to the
body, including sickness or disease, and
resulting death, except that bodily injury does
not include:
a) any venereal disease;
b) Herpes;
c) Acquired Immune Deficiency Syndrome
(AIDS);
d) AIDS Related Complex (ARC);
e) Human Immunodeficiency Virus (HIV)

26
27
27
27
27

or any resulting symptom, effect, condition,
disease or illness related to (a) through (e) listed
above.
Under Coverage Y — Guest Medical
Protection, bodily injury means physical harm
to the body, including sickness or disease,
except that bodily injury does not include:
a) any venereal disease;
b) Herpes;
c) Acquired Immune Deficiency Syndrome
(AIDS);
d) AIDS Related Complex (ARC);
e) Human Immunodeficiency Virus (HIV);
or any resulting symptom, effect, condition,
disease or illness related to (a) through (e) listed
above.

5. "Building structure " — means a structure with
walls and a roof.
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business" — means:
a) any full or part-time activity*of any kind
engaged in for economic gain including the*
use of any part of any premises for such
purposes. The providing of home day care
services to other than an insured person or
relative of,an insured person for economic
gain is also a business.
However, the mutual exchange of home day care
services is not considered a business;
b) any property rented or held for rental by an
insured person. Rental of your residence
premises is not considered a business
when:
1) it is rented occasionally for residential
purposes;
2) a portion is rented to not more than
two roomers or boarders; or
3) a portion is rented as a private garage.
7, "Residence premises" — means the dwelling ,
other structures and land located at the address
stated on the Policy Declarations.
).

"Insured premises" — means:
a) the residence premises; and
under Section I I only:
1) the part of any other premises, other
structures and grounds used by you as
a residence. This includes premises,
structures and grounds you acquired
for your use as a private residence
while this policy is in effect;
2) any part of a premises not owned by
an insured person but where an
insured person is temporarily living;
3) cemetery plots or burial vaults owned
by an insured person;
4) vacant land, other than farmland,
owned by or rented to an insured
person;
5) land owned by or rented to an insured
person where a one, two, three or four
family dwelling is being built as that
person's residence;
6) any premises used by an insured
person in connection with the
residence premises;

.7)

9.

any part of a premises occasionally
rented to an insured person for other
than business purposes.

"Occurrence" — means an accident, including
continuous or repeated exposure to substantially
the same general harmful conditions during the
policy period, resulting in bodily injury or
property damage.

10. "Property damage" — means physical injury to
or destruction of tangible property, including loss
of its use resulting from such physical injury or
destruction.
11. "Residence employee" — means an employee
of an insured person while performing duties
arising out of and in the course of employment in
connection with the maintenance or use of your
residence premises. This includes similar duties
performed elsewhere for an insured person, not
in connection with the business of an insured
person.
12. "Dwelling " — means a one, two, three or four
family building structure, identified as the
insured property on the Policy Declarations,
where you reside and which is principally used
as a private residence.

Insuring Agreement
In reliance on the information you have given us,
Allstate agrees to provide the coverages indicated on
the Policy Declarations. In return, you must pay the
premium when due and comply with the policy terms
and conditions, and inform us of any change in title,
use or occupancy of the residence premises.
Subject to the terms of this policy, the Policy
Declarations shows the location of the residence
premises, applicable coverages, limits of liability and
premiums. The policy applies only to losses or
occurrences that take place during the policy period.
The policy period is shown on the Policy Declarations.
This policy is not complete without the Policy
Declarations.
The terms of this policy impose joint obligations on
the person named on the Policy Declarations as the
insured and on that person's resident spouse. These
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arsons are defined as you or your. This means that
a responsibilities; acts and omissions of a person
defined as you or your will be binding upon any other
person defined as you or your.
The terms of this policy impose joint obligations on
persons defined as an insured person. This means
that the responsibilities, acts and failures to act of a
person defined as an insured person will be binding
upon another person defined as an insured person.

Agreements

We Make With you

We make the following agreements with you :

Conformity to State Statutes
When the policy provisions conflict with the statutes
.of the state in which the residence premises is
located, the provisions are amended to conform to
such statutes.

Coverage Changes
When Allstate broadens coverage during the
premium period without charge, you have the new
features if you have the coverage to which they apply.
Otherwise, the policy can be changed only by
•endorsement.
The coverage provided and the premium for the
nolicy is based on information you have given us.
>u agree to cooperate with us in determining if this
niformation is correct and complete. You agree that if
this information changes, is incorrect or incomplete,
we may adjust your coverage and premium
accordingly during-the policy period.
Any calculation of your premium or changes in your
coverage will be made using the rules, rates and
forms on file, if required, for our use in your state. The
rates in effect at the beginning of your current
premium period will be used to calculate any change
in your premium.

Policy Transfer
You may.not transfer this policy to another person
without our written consent.

2)

and property covered under this policy on the
date of your death.
an insured person, and any person having
proper temporary custody of your property until
a legal representative is appointed and qualified.

Cancellation
Your Right to Cancel:
You may cancel this policy by notifying us of the
future date you wish to stop coverage.
Our Right to Cancel:
Allstate may cancel this policy by mailing notice to
you at the mailing address shown on the Policy
Declarations. When this policy has been in effect for
less than 60 days, and it is not a renewal with us, we
may cancel this policy for any reason by giving you at
least 10 days notice before the cancellation takes
effect.
When the policy has been in effect for 60 days or
more, or if it is a renewal with us, we may cancel this
policy for one or more of the following reasons:
1) non-payment of premium;
2) the policy was obtained by misrepresentation,
fraud or concealment of material facts;
3) material misrepresentation, fraud or concealment
of material fact in presenting a claim, or violation
of any of the policy terms; or
4) there has been a substantial change or increase
in hazard in the risk we originally accepted.
If the cancellation is for non-payment of premium, we
will give you at least 10 days notice. If the cancellation
is for any of the other reasons, we will give you at
least 30 days notice.
Our mailing the notice of cancellation to you will be
deemed.proof of notice. Coverage under this policy
will terminate on the effective date and hour stated on
the cancellation notice. Your return premium, if any,
will be calculated on a pro rata basis and refunded at
the time of cancellation or as soon as possible.
However, refund of unearned premium is not a
condition of cancellation.

Continued Coverage After your Death
If you die, coverage will continue until the end of the
premium period.for:
1) your legal representative while acting as such,
but only with respect to the residence premises

Our Right Not to Renew or Continue:
Allstate has the right not to renew or continue the
policy beyond the current premium period. If we do
not intend to continue or renew the policy, we will
mail you notice at least 30 days before the end of the
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\J\L . m period. Our mailing the notice of nonrenewal
to you will be deemed proof of notice.

Coverage B
Other Structures

Concealment Or Fraud

Property We Cover Under Coverage B:

This policy is void if it was obtained by
nisrepresentation, fraud or concealment of material
acts. I f it is determined that this policy is void, all
)remiums paid will be returned to you since there has
)een no coverage under this policy.
Ve do not cover any loss or occurrence in which any
nsured person has concealed or misrepresented any
naterial fact or circumstance.

1.

Structures at the address shown on the Policy
Declarations separated from your dwelling by
clear space.

2.

Structures attached to your dwelling by only a
fence, utility line, or similar connection.

3.

Construction materials and supplies at the
address of the residence premises for use in
connection with structures other than your
dwelling.

4.

Wall-to-wall carpeting fastened to other building
structures.

Section I—your Property
Coverage A
dwelling
Protection
Property We Cover Under Coverage A:
Your dwelling including attached structures.
Structures connected to your dwelling by only a
fence, utility line, or similar connection are not
considered attached structures.
Construction materials and supplies at the
iidence premises for use in connection with
>ur dwelling.

Property We Do Not Cover Under
Coverage B:
1.

Structures used in whole or in part for business
purposes.

2.

Any structure or other property covered under
Coverage A — Dwelling Protection.

3.

Land, no matter where located, or the
replacement, rebuilding, restoration, stabilization
or value of any such land.

4.

Construction materials and supplies at the
address of the residence premises for use in
connection with the dwelling.

5.

Satellite dish antennas and their systems,
whether or not attached to building structures.

Wall-to-wall carpeting fastened to your dwelling.

roperty We Do Not Cover Under
^overage A:
Any structure including fences or other property
covered under Coverage B — Other Structures
Protection.
Land, except as specifically provided in Section I
— Additional Protection under item 13, "Land."
Satellite dish antennas and their systems,
whether or not attached to your dwelling.

Protection

Losses We Cover Under Coverages A
and B:
We will cover sudden and accidental direct physical
loss to property described in Coverage A — Dwelling
Protection and Coverage B — Other Structures
Protection except as limited or excluded in this policy.

1

Specifically provided in Section I, Additional
Protection under item 10, — "Building Codes".

osses We Do Not Cover Under Coverages
.andBi

We do not cover loss to the property described'in
Coverage A— Dwelling Protection or Coverage B
— Other Structures Protection consisting of or
caused by:
1. Flood, including, but not limited to, surface water,
waves, tidal water or overflow of any body of
water, or spray from any of these, whether or not
driven by wind.
2.

Water or any other substance that backs up
through sewers or drains.

3.

Water or any other substance that overflows
from a sump pump, sump pump well or other
system designed for the removal of subsurface
water which is drained from a foundation area of
a structure.

4.

Water or any other substance on or below the
surface of the ground, regardless of its source.
This includes water or any other substance
which exerts pressure on, or flows, seeps or
leaks through any part of the residence
premises.
We do cover sudden and accidental direct
physical loss caused by fire, explosion or theft
resulting from items 1 through 4 listed above.

5.

Earth movement of any type, including, but not
limited to earthquake, volcanic eruption, lava
flow, landslide, subsidence, mudflow, pressure,
sinkhole, erosion, or the sinking, rising, shifting,
creeping, expanding, bulging, cracking, settling
or contracting of the earth. This exclusion applies
whether or not the earth movement is combined
with water.
We do cover sudden and accidental direct
physical loss caused by fire, explosion, theft or
breakage of glass or safety glazing materials
resulting from earth movement.

6.

Enforcement of any building codes, ordinances
or laws regulating the construction,
reconstruction, maintenance, repair, placement
or demolition of any building structure or other
land at the residence premises, except as

We do cover sudden and accidental direct
physical loss caused by actions of civil authority
to prevent the spread of fire.
7.

8.

9.

The failure by any insured person to take all
reasonable steps to preserve property when the
property is endangered by a cause of loss We
cover.
Any substantial change or increase in hazard, if
changed or increased by any means within the
control or knowledge of an insured person.
Intentional or criminal acts of or at the direction
of any insured person, if the loss that occurs:
a) may be reasonably expected to result from
such acts; or
b) is the intended result of such acts.
This exclusion appiies regardless of whether or
not the insured person \s actually charged with,
or convicted of a crime.

10. Nuclear action, meaning nuclear reaction,
discharge, radiation or radioactive contamination
or any consequence of any of these. Loss
caused by nuclear action is not considered loss
by fire, explosion or smoke.
We do cover sudden and accidental direct
physical loss by fire resulting from nuclear
action.
11. War or warlike acts, including but not limited to,
insurrection, rebellion or revolution.
12. Collapse, except as specifically provided in
Section I — Additional Protection under item
12, "Collapse."
13. Soil conditions, including but not limited to,
corrosive action, chemicals, compounds,
elements, suspensions, crystal formations or
gels in the soil.
14. Vapors, fumes, acids, toxic chemicals, toxic
gasses, toxic liquids, toxic solids, waste materials
or other irritants, contaminants or pollutants.
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,ition, we do not cover loss consisting of or
caused by any of the following:
15. a)
b)
c)

d)
e)

f)

g)

h)

i)

wear and tear, aging, marring, scratching,
deterioration, inherent vice, or latent defect;
mechanical breakdown;
growth of trees, shrubs, plants or lawns
whether or not such growth is above or
below the surface of the ground;
rust or other corrosion, mold, wet or dry rot;
contamination, including, but not limited to
the presence of toxic, noxious, or hazardous
gasses, chemicals, liquids, solids or other
substances at the residence premises or in
the air, land or water serving the residence
premises;
smog, smoke from the manufacturing of
any controlled substance, agricultural
smudging and industrial operations;
settling; cracking; shrinking; bulging or
expansion of pavements, patios,
foundations, walls, floors, roofs or ceilings;
insects, rodents, birds or domestic animals.
We do cover the breakage of glass or safety
glazing materials caused by birds; or
seizure by government authority.

any of (a) through (h) cause the sudden and
xidental escape of water or steam from a
plumbing, heating or air conditioning system,
household appliance or Fire protective sprinkler
system within your dwelling ,we cover the direct
physical damage caused by the water or steam.
If loss to covered property is caused by water or
steam not otherwise excluded, we will cover the
cost of tearing out and replacing any part of your
dwelling necessary to repair the system or
appliance. This does not include damage to the
defective system or appliance from which the
water escaped.
Freezing of plumbing, fire protective sprinkler
systems, heating or air conditioning systems or
household appliances, or discharge, leakage or
overflow from within the systems or appliances
caused by freezing, while the building structure
is vacant, unoccupied or being constructed
unless you have used reasonable care to:
a) maintain heat in the building structure; or

b)

shut off the water supply and drain the
system and appliances.

17. Freezing, thawing, pressure or weight of water or
ice, whether driven by wind or not. This
exclusion applies only to fences, pavements,
patios, swimming pools, foundations, retaining
walls, bulkheads, piers, wharves or docks.
18. Seepage, meaning continuous or repeated
seepage or leakage over a period of weeks,
months, or years, of water, steam or fuel:
a) from a plumbing, heating, air conditioning
or automatic fire protection system or from
within a domestic appliance; or
b) from, within or around any plumbing
fixtures, including, but not limited to shower
stalls, shower baths, tub installations, sinks
or other fixtures designed for the use of
water or steam.
19. Theft from your residence premises while your
dwelling is under construction, or of materials
and supplies for use in construction, until your
dwelling is completed and occupied.
20. Vandalism or Malicious Mischief if your dwelling
is vacant or unoccupied for more than 30
consecutive days immediately prior to the
vandalism or malicious mischief. A dwelling
under construction is not considered vacant or
unoccupied.
21. Weather Conditions that contribute in any way
with a cause of loss excluded in this section to
produce a loss.
22. Planning, Construction or Maintenance, meaning
faulty, inadequate or defective:
a) planning, zoning, development, surveying,
siting;
b) "design, specifications, workmanship, repair,
construction, renovation, remodeling,
grading, compaction;
c) materials used in repair, construction,
renovation or remodeling; or
d) maintenance;
of property whether on or off the residence
premises by any person or organization.
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We do not cover loss to covered property
described in Coverage A—Dwelling Protection
or Coverage B — Other Structures Protection
when;
a) there are two or more causes of loss to the
covered property; and
b) the predominant cause(s) of loss is (are)
excluded under Losses We Do Not Cover,
items 1 through 22 above.

Coverage C
Personal Property

2.

Personal property owned or used by an insured
person anywhere in the world. When personal
property is located at a residence other than the
residence premises, coverage is limited to 10%
of Coverage C— Personal Property Protection.
This limitation does not apply to personal
property in a newly acquired principal residence
for the 30 days immediately after you begin to
move property there or to personal property in
student dormitory, fraternity or sorority housing.

A.

$ 1,000

5.

$ 1,000

— Accounts, bills, deeds, evidences
of debt, letters of credit, notes
other than bank notes, passports,
securities, tickets, and stamps,
including philatelic property.

6.

$ 1,000

— Manuscripts, including
documents stored on electronic
media.

7.

$ 2,000 — Watercraft, including their
attached or unattached trailers,
furnishings, equipment, parts and
motors.

8.

$ 1,000

9.

$ 2,500 — Theft of jewelry, watches, precious
and semi-precious stones, gold
other than goldware, silver other
than silverware, platinum and furs,
including any item containing fur
which represents its principal
value; subject to a maximum
amount of $1,000 per item.

At your option, personal property owned by a
guest or residence employee while the property
is in a residence you are occupying.

imitations

On Certain Personal

Property:

Limitations apply to the following groups of personal
property. If personal property can reasonably be
considered a part of two or more of the groups listed
•below, the lowest limit will apply. These limitations do
not increase the amount of insurance under
Coverage C — Persona! Property Protection. The
total amount of coverage for each group in any one
loss is as follows:
1. $ 200 — Money, bullion, bank notes, coins
and other numismatic properly.
2.

$ 2,000

$

200

-

Property used or intended for use
in a business, including property held
as samples-or for sale or delivery after
sale, while the property is on the
residence premises. This does not
include electronic data processing
equipment or the recording or storage
media used with that equipment.
— Trading cards, subject to-a
maximum amount of $250 per
item.

Protection

Property We Cover Under Coverage C:
1.

3.

- Property used or intended for
use in a business while the
property is away from the
residence premises. This does
not include electronic data
processing equipment or the
recording or storage media used
with that equipment.

— Trailers not used with watercraft.

10. $ 2,000 — Any motorized land vehicle parts,
equipment or accessories not
attached to or located in or upon
any motorized land vehicle.
11. $ 3,000 -

Theft of firearms.

12. $ 2,500 — Theft of silverware, pewterware
and goldware.
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5,000 — Electronic data processing
equipment and the recording or
storage media used with that
equipment whether or not the
equipment is used in a business.
Recording or storage media will
be covered only up to:
a) the retail value of the media, if
pre-programmed; or
b) or the retail value of the
media in blank or unexposed
form, if blank or
self-programmed.
14.. $10,000 - Theft of rugs, including, but not
limited to, any handwoven silk or
wool rug, carpet, tapestry,
wallhanging or other similar article
whose principal value is
determined by its color, design,
quality of wool or silk, quality of
weaving, condition or age; subject
to a maximum amount of $2,500
per item.

6.

7. .Any device, cellular communication system,
radar signal reception system, accessory or
antenna designed for reproducing, detecting,
receiving, transmitting, recording or playing back
data, sound or picture which may be powered by
electricity from a motorized land vehicle or
watercraft and while in or upon a motorized land
vehicle or watercraft
8.

Losses We Cover Under Coverage C:

2.

Windstorm or Hail.
We do not cover:
a) loss to covered property inside a building
structure, caused by rain, snow, sleet, sand
or dust unless the wind or hail first damages
the* roof or walls and the wind forces rain,
snow, sleet, sand or dust through the
damaged roof or wall;
b) loss to watercraft and their trailers,
furnishings, equipment and motors unless
inside a fully enclosed building structure.
However, w e do cover canoes and
rowboats on the residence premises.

Personal property specifically described and
insured by this or any other insurance.
Animals.

Aircraft and aircraft parts. This does not include
model or hobby craft not designed to carrypeople or cargo.

Satellite dish antennas and their systems.

We will cover sudden and accidental direct physical
loss to the property described in Coverage C —
Personal Property Protection, except as limited or
excluded in this policy, caused bv:
1. Fire or Lightning.

^erty We Do.Not Cover Under
jrage C:

Motorized land vehicles, including, but not
limited to any land vehicle powered or assisted
by a motor or engine. We do not cover any
motorized land vehicle pans, equipment or
accessories attached to or located in or upon any
motorized land vehicle. We do cover motorized
land vehicles designed for assisting the
handicapped or used solely for the service of the
insured premises and not licensed for use on
public roads.

Property located away from the residence
premises and rented or held for rental to others.

3.

Explosion.

4.

Riot or Civil Commotion, including pillage and
looting during, and at the site of, the riot or civil
commotion.

5.

Aircraft, including self-propelled missiles and
spacecraft.

6.

Vehicles.

7.

Smoke.

Property of roomers, boarders, tenants not
related to an insured person.

Paop Q

We do not cover loss caused by smoke from the
manufacturing of controlled substances,
agricultural smudging or mdustnal operations.
8.

Vandalism and Malicious Mischief.
We do not cover vandalism or malicious
mischief if your dwelling has been vacant or
unoccupied for more than 30 consecutive days immediately prior to the vandalism or malicious
mischief. A dwelling under construction is not
considered vacant or unoccupied.

9.

Falling objects.

We do not cover loss at the residence premises
under perils (12), (13), and (14) caused by or
resulting from freezing while the building
structure is vacant, unoccupied or under
construction unless you have used reasonable
care to:
a) maintain heat in the building structure ; or
b) shut off the water supply and drain the
water from the systems and appliances.
15. Theft, or attempted theft, including
disappearance of property from a known place
when it is likely that a theft has occurred. Any
theft must be promptly reported to the police.

Bulging, burning, cracking or rupture of a steam
or hot water heating system, an air conditioning
system, an automatic fire protection system or
an appliance for heating water.

We do not cover:
a) theft or attempted theft committed by an
insured person;
b) theft in or from the residence premises
while under construction or of materials and
supplies for use in construction, until the
dwelling is completed and occupied;
c) theft of any property while at any other
residence owned, rented to or occupied by
an insured person unless the insured
person is temporarily residing there;
d) theft of trailers, campers, watercraft,
including furnishings, equipment and
outboard motors, away from the
residence premises;
e) theft from that part of the residence
premises rented by you to other than an
insured person.

13. Water or steam that escapes from a plumbing,
heating or air conditioning system, an automatic
fire protection system, or from a household
appliance due to accidental discharge or
overflow.

16. Breakage of glass, meaning damage to covered
personal property caused by breakage of glass
constituting a part of any building structure on
the residence premises . This does not include
damage to the glass.

We do not cover loss to personal property inside
a building structure unless the falling object first
damages the exterior walls or roof of the building
structure.
10. Weight of ice, snow or sleet which causes
damage to personal property in a building
structure, but only if the building structure is
damaged due to the weight of ice, snow or sleet.
11. Increase or decrease of artificially generated
electrical current to electrical appliances, fixtures
and wiring.

We do not cover loss to the system or appliance
from which the water or steam escapes, or loss
from water which backs up through sewers or
drains or overflows from a sump pump, sump
pump well or other system designed for the
removal of subsurface water which is drained
from a foundation area of a structure.
H

Freezing of a plumbing, heating or air
conditioning system or a household
appliance.

losses We Do Not Cover Under
Coverage C;
We do not cover loss to the property described in
Coverage C — Personal Property Protection caused
by or consisting of:
1. Flood, including, but not limited to surface water,
waves, tidal water or overflow of any body of
water, or spray from any of these, whether or not
driven by wind.
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when the property is endangered by a cause of
loss we cover.

ter or any other substance that backs up
through sewers or drains.
Water or any other substance that overflows
from a sump pump, sump pump well or other
system designed for the removal of subsurface
water which is drained from a foundation area of
a structure.
Water or any other substance on or below the
surface of the ground, regardless of its source.
This includes water or any other substance
which exerts pressure on, or flows, seeps or
leaks through any part of the residence
premises.
We do cover sudden and accidental direct
physical loss caused by fire, explosion or theft
resulting from items 1 through 4 listed above.
Earth movement of any type, including, but not
limited to earthquake, volcanic eruption, lava
flow, landslide, subsidence, mudflow, pressure,
sinkhole, erosion, or the sinking, rising, shifting,
creeping, expanding, bulging, cracking, settling
or contracting of the earth. This exclusion applies
whether or not the earth movement is combined
"h water.
We do cover sudden and accidental direct
physical loss caused by fire, explosion, theft or
breakage of glass or safety glazing materials
resulting from earth movement.
Enforcement of any building codes, ordinances
or laws regulating the construction,
reconstruction, maintenance, repair, placement
or demolition of any building structure or other
structure at the residence premises, except as
specifically provided in Section I, Additional
Protection under item 10 - "Building Codes."
We do cover sudden and accidental direct
physical loss to covered property caused by
actions of civil authority to prevent the spread of
fire.
The failure by any insured person to take all
reasonable steps to save and preserve property

8.

Any substantial change or increase in hazard, if
changed or increased by any means within the
control or knowledge of an insured person.

9.

Intentional or criminal acts of or at the direction
of any insured person, if the loss that occurs:
a) may be reasonably expected to result from
such acts; or
b) is the intended result of such acts.
This exclusion applies regardless of whether or
not the insured person is actually charged with
or convicted of a crime.

10. Nuclear action, meaning nuclear reaction,
discharge, radiation or radioactive
contamination, or any consequence of any of
these. Loss caused by nuclear action is not
considered loss by fire, explosion or smoke.
We do cover sudden and accidental direct
physical loss by fire resulting from nuclear
action.
11. Vapors, fumes, acids, toxic chemicals, toxic
gasses, toxic liquids, toxic solids, waste
materials or other irritants, contaminants or
pollutants.
12. War or warlike acts, including, but not limited to
insurrection, rebellion or revolution.
13. Weather Conditions that contribute in any way
with a cause of loss excluded in this section to
produce a loss.
14. Planning, Construction or Maintenance, meaning
faulty, inadequate or defective:
a) planning, zoning, development, surveying,
siting;
b) design, specifications, workmanship, repair,
construction, renovation, remodeling,
grading, compaction;
c) materials used in repair, construction,
renovation or remodeling; or
d) maintenance
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These periods of time are not limited by the
termination of this policy.

of property whether on or off the residence
premises by any person or organization.
15. We do not cover loss to covered property
described in Coverage C — Personal Property
Protection when:
a) there are two or more causes of loss to the
covered property; and
b) the predominant cause(s) of loss is (are)
excluded under Losses We Do Not Cover,
items 1 through 14 above.

Additional Protection
1.

Additional Living Expense
a) We will pay the reasonable increase in living
expenses necessary to maintain your
normal standard of living when a direct
physical loss we cover makes your
residence premises uninhabitable.
Payment for covered additional living
expense will be limited to the least of the
following:
1) the time period required to repair or
replace the property we cover, using
due diligence and dispatch; or
2) if you permanently relocate, the
shortest time for your household to
settle elsewhere;
3) 12 months.
b) We will pay your lost fair rental income
resulting from a covered loss, less charges
and expenses which do not continue, when
a loss we cover makes the part of the
residence premises you rent to others, or
hold for rental, uninhabitable. We will pay
for lost fair rental income for the shortest
time required to repair or replace the part
rented or held for rental but not to exceed
12 months.
c) We will pay the reasonable and necessary
increase in living expenses and the lost fair
rental income for up to two weeks should
civil authorities prohibit the use of the
residence premises due to a loss at a
neighboring premises caused by a peril we
insure against.

We do not cover any lost income or expense due
to the cancellation of a lease or agreement.
No deductible applies to this protection.
2.

Credit Card, Bank Fund Transfer Card, Check
Forgery and Counterfeit Money
We will pay for loss:
a) that an insured person is legally required to
pay for the unauthorized use of any credit
card or bank fund transfer card issued to or
registered in the name of an insured
person;
b) caused by forgery or alteration of a check or
negotiable instrument made or drawn upon
an insured person's account;
c) to an insured person through acceptance in
good faith of counterfeit United States or
Canadian paper currency.
Our maximum limit of liability for any one loss is
$1,000. All loss due to forgery or unauthorized
use by or involving any one person is considered
one loss.
We do not cover:
a) loss arising from any business of an
insured person;
b) loss caused by or at the direction of an
insured person or any other person who
has been entrusted with any credit card or
bank fund transfer cai;d;
c) loss arising out of dishonesty of an insured
person.
When loss is discovered, the insured person
must give us immediate written notice. If the loss
involves a credit card, charge plate or bank fund
transfer card, the insured person must also give
immediate written notice to the company or bank
that issued the card or plate. Failure to comply
with the terms and conditions of the card or plate
voids this protection.
We will pay only for loss occurring during the
policy period, including those losses discovered
and reported to us within one year after the
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temporary repairs to protect covered property
from further imminent covered loss following a
loss we cover. This coverage does not increase
the limit of liability applying to the property being
repaired.

olicy has terminated. We have the right to
investigate and settle any claim or suit as we
deem appropriate. Full payment of the amount bf
insurance for any one loss ends our obligation
under each claim or suit arising from the loss.
We will defend any suit brought against an
insured person for the enforcement of payment
covered under paragraph 2(a) of this protection.
The defense will be at our expense, with counsel
of our choice.

7.

We have the option to defend an insured person
or the insured person's bank against a suit for
the enforcement of payment covered under
paragraph 2(b) of this protection. The defense
will be at our expense, with counsel of our
choice.
No deductible applies to this protection.
Debris Removal
We will pay reasonable expenses you incur to
remove debris of covered property damaged by
a loss we cover. If the loss to the covered
property and the cost of debris removal are more
than the limit of liability shown on the Policy
•declarations for the covered property, we will pay
) to an additional 5% of that limit for debris
removal.

We will pay up to $500 for reasonable expenses
you incur for the removal of debris of trees at the
address of the residence premises for direct
physical loss caused by windstorm, hail, or
weight of ice, snow or sleet. The fallen tree must
have caused damage to property covered under
Coverage A — Dwelling Protection.
We do not cover trees, shrubs, plants, or lawns
grown for business purposes.

Emergency Removal Of Property
We will pay for sudden and accidental direct
physical loss to covered property from any cause
while removed from a premises because of
danger from a loss we cover. Protection is
limited to a 30-day period from date of removal.
This protection does not increase the limit of
liability that applies to the covered property.
Fire Department Charges
We will pay up to $500 for service charges made
by fire departments called to protect your
property from a loss we cover at the residence
premises . No deductible applies to this
protection.
Temporary Repairs After A Loss
We will reimburse you up to $5,000 for the
reasonable and necessary cost you incur for

Trees, Shrubs, Plants and Lawns
We will pay up to an additional 5% of the limit of
liability shown on the Policy Declarations under
Coverage A — Dwelling Protection for loss to
trees, shrubs, plants and lawns at the address of
the residence premises. We will not pay more
than $500 for any one tree, shrub, or plant
including expenses incurred for removing debris.
This coverage applies only to direct physical loss
caused by fire or lightning, explosion, riot or civil
commotion, aircraft, vehicles not owned by an
occupant of the residence premises, vandalism
or malicious mischief, theft or collapse of a
building structure or any part of a building
structure.

8.

Temperature Change
We will pay for loss to covered personal property
in a building structure at the residence
premises resulting from a change in
temperature. The change in temperature must
result from a covered loss to the building
structure.
This coverage does not increase the limit of
liability applying to the damaged property.

9.

Power Interruption
We will pay for loss to the contents of freezers
and refrigerated units on the residence
premises caused by the interruption of power
which occurs off the residence premises. If a
power interruption is known to an insured
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renovation, but only if the collapse occurs in
the course of such construction, repair,
remodeling or renovation.

person, all reasonable means must be used to
protect the contents of freezers and refrigerated
units.

Collapse does not include settling, cracking,
shrinking, bulging or expansion.

This coverage does not increase the limit of
liability applying to the damaged property.
10. Building Codes
We will pay up to 10% of the amount of
insurance shown on the Policy Declarations
under Coverage A — Dwelling Protection
to comply with local building codes after a
covered loss to the dwelling and when repair or
replacement results increased cost due to the
enforcement of building codes, ordinances or laws
regulating the construction, reconstruction,
maintenance, repair or demolition of the
dwelling .

This protection does not change the limit of
liability that applies to the covered property.
1

13. Land
If a sudden and accidental direct physical loss
results in both a covered loss to the dwelling ,
other than the breakage of glass or safety glazing
material, and a loss of land stability, we will pay
up to $10,000 as an additional amount of
insurance for repair costs associated with the
land. This includes the costs required to replace,
rebuild, stabilize or otherwise restore the land
necessary to support that part of the dwelling
sustaining the covered loss.

11. Arson Reward
We will pay up to $5,000 for information leading
to an arson conviction in connection with a fire
loss to property covered under Section I of this
policy. The $5,000 limit applies regardless of the
number of persons providing information.
12. Collapse
We will coven
a) the entire collapse of a covered building
structure;
b) the entire collapse of part of a covered
building structure; and
c) direct physical loss to covered property
caused by (a) or (b) above.
For coverage to apply, the collapse of a building
structure specified in (a) or (b) above must be a
sudden and accidental direct physical loss
caused by one or more of the following:
a) a loss we cover under Section I , Coverage
C — Personal Property Protection;
b) hidden decay of the building structure ;
c) hidden damage to the building structure
caused by insects or vermin;
d) weight of persons, animals, equipment or
contents;
e) weight of rain or snow which collects on a
roof;
f) defective methods or materials used in
construction, repair, remodeling or

The Section I — Losses We Do Not Cover
Under Coverages A and B reference to earth
movement does not apply to the loss of land
stability provided under this Additional
Protection.
14. Lock Replacement
Coverage A— Dwelling Protection is extended
to include reasonable expenses you incur to
replace or re-key exterior door locks at the
residence premises with locks or cylinders of
• like kind and quality. Coverage is provided when
a key to a lock is stolen as part of a covered theft
loss. The limit of liability under this coverage
following any one theft loss is $500.

Section I Conditions
1.

Deductible
We will pay when a covered loss exceeds the
deductible shown on the Policy Declarations. We
will then pay only the excess amount, unless we
have indicated otherwise in this policy.

2.

Insurable Interest and Our Liability
In the event of a covered loss, w e will not pay for
more than an insured person's insurable interest
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3)

the actual cash value and amount of
loss for each item damaged, destroyed
or stolen;
4) any other insurance that may cover the
loss;
5) any changes in title, use, occupancy or
possession of the property that have
occurred during the policy period;
6) at our request, the specifications of any
damaged building structure or other
structure;
7) evidence supporting any claim under
the Credit Card, Bank Fund Transfer
Card, Check Forgery and Counterfeit
Money protection. State the cause and
amount of loss.

i the property covered, nor more than the
amount of coverage afforded by this policy.
3.

W h a t you Must Do After A Loss
In the event of a loss to any property that may be
covered by this policy, you must:
a) promptly give us or our agent notice. Report
any theft to the police as soon as possible. If
the loss involves a credit card, charge plate
or bank fund transfer card, give written
notice to the company or bank that issued
the card or plate,
b) protect the properly from further loss. Make
any reasonable repairs necessary to protect
it. Keep an accurate record of any repair
expenses.
c) separate damaged from undamaged
personal property. Give us a detailed list of
the damaged, destroyed or stolen property,
showing the quantity, cost, actual cash
value and the amount of loss claimed.
d) give us all accounting records, bills, invoices
and other vouchers, or certified copies,
which we may reasonably request to
examine and permit us to make copies.
e) produce receipts for any increased costs to
maintain your standard of living while you
reside elsewhere, and records supporting
any claim for loss of rental income.
f)
as often as w e reasonably require:
1) show us the damaged property.
2) at our request, submit to examinations
under oath, separately and apart from
any other person defined as you or
insured person and sign a transcript of
the same.
3) produce representatives, employees,
members of the insured's household
or others to the extent it is within the
insured person's power to do so} and
g) within 60 days after the loss, give us a
signed, sworn proof of the loss. This
statement must include the following
information:
1) the date, time, location and cause of
loss;
2) the interest insured persons and
others have in the property, including
any encumbrances;

4. Our Settlement Options
In the event of a covered loss, we have the
option to:
a) repair, rebuild or replace all or any part of
the damaged, destroyed or stolen property
with property of like kind and quality within
a reasonable time; or
b) pay for all or any part of the damaged,
destroyed or stolen property as described in
Condition 5 "How We Pay For a Loss."
Within 30 days after we receive your signed,
sworn proof of loss we will notify you of the
option or options we intend to exercise.
5.

How We Pay For A Loss
Under Coverage A — Dwelling Protection,
Coverage B — Other Structures Protection and
Coverage C — Persona! Property Protection,
payment for covered loss will be by one or more
of the following methods:
a) Special Payment. At our option, w e may
make payment for a covered loss before
you repair, rebuild or replace the damaged,
destroyed or stolen property if:
1) the whole amount of loss for property
covered under Coverage A —
Dwelling Protection and Coverage B
— Other Structures Protection,
without deduction for depreciation, is
less than $2,500 and if the property is
not excluded from the Building
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structure Reimbursement provision,
or;
2) the whole amount of loss for property
covered under Coverage C —
Personal Property Protection without
deduction for depreciation, is less than
$2,500 and if your Policy Declarations
shows that the Personal Property
Reimbursement provision applies, and
the property is not excluded from the
Personal Property Reimbursement
provision.
Actual Cash Value. If you do not repair or
replace the damaged, destroyed or stolen
property, payment will be on an actual cash
value basis. This means there may be a
deduction for depreciation. Payment will not
exceed the limit of liability shown on the
Policy Declarations for the coverage that
applies to the damaged, destroyed or stolen
property, regardless of the number of items
involved in the loss.
You may make claim for additional payment
as described in paragraph V and paragraph
"d", if you repair or replace the damaged,
destroyed or stolen covered property within
180 days of the actual cash value payment
Building structure Reimbursement. Under
Coverage A — Dwelling Protection and
Coverage B — Other Structures
Protection, we will make additional payment
to reimburse you for cost in excess of actual
cash value if you repair, rebuild or replace
damaged, destroyed or stolen covered
property within 180 days of the actual cash
value payment. This additional payment
includes the reasonable and necessary
expense for treatment or removal and
disposal of contaminants, toxins or
pollutants as required to complete repair or
replacement of that part of a building
structure (s) damaged by a covered loss.
Building structure Reimbursement will not
exceed the smallest of the following
amounts:
1) the replacement cost of the part(s) of
the building structure(s) for equivalent

construction for similar use on the
same residence premises;
2) the amount actually and necessarily
spent to repair or replace the damaged
building structure(s) with equivalent
construction for similar use on the
Same residence premises ; or
3) the limit of liability applicable to the
building structure(s) as shown on the
Policy Declarations for Coverage A —
Dwelling Protection or Coverage B —
Other Structures Protection,
regardless of the number of building
structure s and structures other than
building structure s involved in the
loss.
If you replace the damaged building
structure^} at an address other than shown
on the Policy Declarations through
construction of a new structure or purchase
of an existing structure, such replacement
will not increase the amount payable .under
Building structure Reimbursement
described above. The amount payable
under Building structure s Reimbursement
described above does not include the value
of any land associated with the replacement
structure(s).
Building structure Reimbursement payment
will be limited to the difference between any
actual cash value payment made for the
covered loss to building structures and the
smallest of 1), 2) or 3) above.
Building structure Reimbursement will not
apply to:
1) property covered under Coverage C
— Personal Property Protection;
2) property covered under Coverage B
— Other Structures Protection that is
not a building structure ;
3) wall-to-wall carpeting, fences, awnings
and outdoor antennas whether or not
fastened to a building structure ; or
4) land.
Payment under "a", "b", or "c" above will not
include any increased cost due to the
enforcement of building codes, ordinances or
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vs regulating the construction, reconstruction,
maintenance, repair, relocation or demolition of
building structures or other structures except*as
provided under Section I , Additional Protection
10, — Building Codes.
d) Personal Property Reimbursement. Under
Coverage C — Personal Property
Protection, we will make additional payment
to reimburse you for cost in excess of actual
cash value if you repair, rebuild or replace
damaged, destroyed or stolen covered
personal property or wall-to-wall carpeting
within 180 days of the actual cash value
payment
Personal Property Reimbursement payment
will not exceed the smallest of the following
amounts:
1) the amount actually and necessarily
spent to repair or replace the property
with similar property of like kind and
quality;
2) the cost of repair or restoration; or
3) the limit of liability shown on the Policy
Declarations for Coverage C —
Personal Property Protection, or any
special limit of liability described in the
policy, regardless of the number of
items of personal property involved in
the loss.

4)

6.

7.

Our Settlement Of Loss
We will settle any covered loss with you unless
another payee is named in the policy. We will
settle within 60 days after the amount of loss is
finally determined. This amount may be
determined by an agreement between you and
us, an appraisal award, or a court judgment.
Appraisal
If you and we fail to agree on the amount of loss,
either party may make written demand for an
appraisal. Upon such demand, each party must
select a competent and impartial appraiser and
notify the other of the appraiser's identity within
20 days after the demand is received. The
appraisers will select a competent and impartial
umpire. If the appraisers are unable to agree
upon an umpire within 15 days, you or we can
ask a judge of a court of record in the state where
the residence premises is located to select an
umpire.
The appraisers shall then determine the amount
of loss, stating separately the actual cash value
and the amount of loss to each item. If the
appraisers submit a written report of an
agreement to you and to us the amount agreed
upon shall be the amount of loss. If they cannot
agree, they will submit their differences to the
umpire. A written award agreed upon by any two
will determine the amount of loss.

Personal Property Reimbursement will be
limited to the difference between any actual
cash value payment made for the covered
loss to personal property and the smallest
of 1), 2) or 3) above.
Personal Property Reimbursement will not
apply to:
1) property insured under Coverage A —
Dwelling Protection and Coverage B
--Other Structures Protection, except
wall-to-wall carpeting;
2) antiques, fine arts, paintings, statuary
and similar articles which, by their
inherent nature, cannot be replaced;
3) articles whose age or history contribute
substantially to their value. This
, includes, but is not limited to

memorabilia, souvenirs and collector's
items; or
property that was obsolete or unusable
for the originally intended purpose
because of age or condition prior to the
loss,

Each party will pay the appraiser it chooses, and
equally bear expenses for the umpire and all
other appraisal expenses.
8.

Abandoned Property
We are not obligated to accept any property or
responsibility for any property abandoned by an
insured person.
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Permission Granted To you
a] The residence premises may be vacant or
unoccupied for any length of time, except
where a time limit is indicated in this policy
for specific perils. A building structure
under construction is not considered
vacant.
b) You may make alterations, additions or
repairs, and you may complete structures
under construction.
, Our Rights To Recover Payment
When we pay for any loss, an insured person's
right to recover from anyone else becomes ours
up to the amount we have paid. An insured
person must protect these rights and help us
enforce them. You may waive your rights to
recover against another person for loss involving
the property covered by this policy. This waiver
must be in writing prior to the date of loss.
Our Rights To Obtain Salvage
We have the option to take all or any part of the
damaged or destroyed covered property upon
replacement by us or payment of the agreed or
appraised value.
We will notify you of our intent to exercise this
option within 30 days after w e receive your
signed, sworn proof of loss.
When we settle any loss caused by theft of
disappearance, we have the right to obtain all or
part of any property which may be recovered. An
insured person must protect this right and
inform us of any property recovered. We will
inform you of our intent to exercise this right
within 10 days of your notice of recovery to .us.
Suit Against Us
No suit or action may be brought against us
unless there has been full compliance with all
policy terms. Any suit or action must be brought
within one year after the inception of loss or
damage.
Loss To A Pair Or Set
If there is a covered loss to a pair or set, we may:

a)

repair or replace any part of the pair or set to
restore it to its actual cash value before the
loss; or
b) pay the difference between the actual cash
value of the pair or set before and after the
loss.

14. Glass Replacement
Payment for loss to covered glass includes the
cost of using safety glazing materials when
required by law.

15. No Benefit To Bailee
This insurance will not benefit any person or
organization who may be caring for or handling
your property for a fee.
16. Other Insurance
If both this insurance and other insurance apply
to a loss, we will pay the proportionate amount
that this insurance bears to the total amount of all
applicable insurance. However, in the event of a
loss by theft, this insurance shall be excess over
any other insurance that covers loss by theft
17. Property Insurance Adjustment
When the Policy Declarations indicates that the
Property Insurance Adjustment Condition
applies:
The limit of liability shown on the Policy
Declarations for Coverage A — Dwelling
Protection will be revised at each policy
anniversary to reflect the rate of change in the
Index identified on the Policy Declarations.
The limit of liability for Coverage A — Dwelling
Protection for the succeeding premium period
will be determined by changing the existing limit
in proportion to the change in the Index between
the time the existing limit was established and
the time the change is made. The resulting
amount will be rounded to the nearest $1,000.
Adjustment in the limit of liability for Coverage A
— Dwelling Protection will result in an
adjustment in the limit of liability for Coverage B
— Other Structures Protection and Coverage C
— Personal Property Protection in accordance
with the Allstate manual of Rules and Rates.
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This mortgagee interest provision shall apply to
any trustee or loss payee or other secured party.

Ve will not reduce the limit of liability shown on
the Policy Declarations without your consent.
Any adjustment in premium resulting from the
application of this condition will be made based
on premium rates in use by Allstate at the time a
change in limits is made.

Section II — Family Liability and
Guest Medical Pmbection
Coverage X
itfjr Liability

Allstate has the right to change to another cost
index or to withdraw this condition as of a policy
.anniversary date by giving you at least 30 days
notice. This applies only if the change or
withdrawal applies to all similar policies issued by
Allstate in your state.

Losses We Cover Under Coverage X:
Subject tojthe terms, conditions and limitations of this
state will pay damages which an insured
t/ecomes legally obligated to pay because of
njury or property damage arising from an
occurrence to which this policy applies, and is
covered by this part of the policy.

18. Mortgagee
A covered loss will be payable to the mortgagees
named on the Policy Declarations, to the extent
of their interest and in the order of precedence.
All provisions of Section I of this policy apply to
these mortgagees.

We may investigate or settle any claim or suit for
covered damages against an insured person. If an
insured person is sued for these damages, we will
provide a defense with counsel of our choice, even if
the allegations are groundless, false or fraudulent. We
are not obligated to pay any claim or judgment after
we have exhausted our limit of liability.

We will:
a)

b)

protect the mortgagee's interest in a
covered building structure in the event of
an increase in hazard, intentional or criminal
acts of, or directed by, an insured person,
failure by any insured person to take all
reasonable steps to save and preserve
property after a loss, a change in ownership,
or foreclosure if the mortgagee has no
knowledge of these conditions; and
give the mortgagee at least 10 days notice if
we cancel this policy.

The mortgagee will:
a) furnish proof of loss within 60 days after
notice of the loss if an insured person fails
to do so;
b) pay upon demand any premium due if an
insured person fails to do so;
c) notify us in writing of any change of
ownership or occupancy or any increase in
hazard of which the mortgagee has
knowledge;
d) give us the mortgagee's right of recovery
against any party liable for loss; and
e) after a loss, and at our option, permit us to
satisfy the mortgage requirements and
receive full transfer of the mortgage.

Protection

Losses We Do Not Cover Under
is-Coverage X:
1

lA

We do not cover any bodily injury or property
damage intended by, or which may reasonably
1 J be expected to result from the intentional or
\ y
criminal acts or omissions of, any Insured
person. This exclusion applies even if:
a) such insured person lacks the mental
capacity to govern his or her conduct;
b) such bodily injury or property damage is of
a different kind or degree than intended or
reasonably expected; or
c) such bodily injury or property damage is
sustained by a different person than
intended or reasonably expected.
This exclusion applies regardless of whether or
not such insured person is actually charged
with, or convicted of a crime.
2.

We do not cover bodily injury to an insured
person or property damage to property owned
by an insured person whenever any benefit of
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this coverage would accrue directly or indirectly
to an insured person.

c)

We do not cover bodily injury to any person
eligible to receive benefits required to be
provided or voluntarily provided by an insured
person under any workers' compensation,
non-occupational disability or occupational
disease law.

d)
e)

We do not cover bodily injury or property
damage arising out of the ownership,
maintenance, use, occupancy, renting, loaning,
entrusting, loading or unloading of aircraft.

This exclusion does not apply to bodily injury to
a residence employee.
7.

We do not cover bodily injury or property
damage arising out of the ownership,
maintenance, use, occupancy, renting, loaning,
entrusting, loading or unloading of any motor
vehicle or trailer. However, this exclusion does
not apply to:
a) a motor vehicle in dead storage or used
exclusively on an insured premises;
b) any motor vehicle designed principally for
recreational use off public roads, unless that
vehicle is owned by an insured person and
is being used away from an insured
premises;
c) a motorized wheel chair;
d) a vehicle used to service an insured
premises which is not designed for use on
public roads and not subject to motor
vehicle registration;
e) a golf cart owned by an insured person
when used for golfing purposes;
f)
a trailer of the boat, camper, home or utility
type unless it is being towed or carried by a
motorized land vehicle;
g) lawn and garden implements under 40
horsepower;
h) bodily injury to a residence employee.
We do not cover bodily injury or property
damage arising out of the ownership,
maintenance, use, occupancy, renting, loaning,
entrusting, loading or unloading of watercraft
away from an insured premises if the
watercraft:
a) has inboard or inboard-outboard motor
power of more than 50 horsepower;
b) is a sailing vessel 26 feet or more in length;

is powered by one or more outboard
motors with more than 25 total
horsepower;
is designated as an airboat, air cushion, or
similar type of watercraft; or
is a personal watercraft, meaning a craft
propelled by a .water jet pump engine and
designed to be operated by a person or
persons sitting, standing or kneeling on the
craft.

We do not cover bodily injury or property
damage arising out of:
a) the negligent supervision by an insured
person of any person; or
b) any liability statutorily imposed on any
insured person
arising from the ownership, maintenance, use,
occupancy, renting, loaning, entrusting, loading
or unloading of any aircraft, watercraft, motor
vehicle or trailer which Is not covered under
Section I I of this policy.

8.

We do not cover any bodily injury which results
in any manner from the discharge, dispersal,
release or escape of vapors, fumes, acids, toxic
chemicals, toxic gasses, toxic liquids, toxic
solids, waste materials or other irritants,
contaminants or pollutants.
We do cover bodily injury which results from
such discharge if the discharge is sudden and
accidental.

9.

We do not cover any property damage
consisting of or caused by vapors, fumes, acids,
toxic chemicals, toxic gasses, toxic liquids, toxic
solids, waste materials or other irritants,
contaminants or pollutants.

10. We do not cover any bodily injury or property
damage ansmg out of any liability statutorily
imposed upon any insured person in any
manner, consisting of or caused by vapors,
fumes, acids, toxic chemicals, toxic gasses, toxic
liquids, toxic solids, waste materials or other
irritants, contaminants or pollutants.
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Each person who sustains bodily injury is entitled to
this protection when that person is:
1. on the insured premises with the permission of
an insured person; or
2. off the insured premises, if the bodily injury:
a) arises out of a condition on the insured
premises or immediately adjoining ways;
b) is caused by the activities of an insured
person or a residence employee;
c) is caused by an animal owned by or in the
care of an insured person; or
d) is sustained by a residence employee.

Ne do not cover bodily injury or property
damage arising out of the rendering of, or failure
to render, professional services by an insured %
person.
12. We do not cover bodily injury or property
damage arising out of the past or present
business activities of an insured person.
We do cover the occasional or part-time
business activities of an insured person who is a
student under 21 years of age.
13. We do not cover bodily injury or property
damage arising out of any premises, other than
an insured premises, owned, rented or
controlled by an insured person. This exclusion
does not apply to bodily injury to a residence
employee.

Losses We Do Not Cover Under
Coverage Y:
1.

14. We do not cover property damage to property
rented to, occupied or used by, or in the care of,
an insured person. This exclusion does not
apply if the property damage is caused by fire,
explosion or smoke.
15. We do not cover any liability an insured person
assumes arising out of any contract or
jgreement
16. We do not cover bodily injury or property
damage caused by war or warlike acts,
including, but not limited to insurrection,
rebellion or revolution.

Coverage Y
Guest Medical

This exclusion applies regardless of whether or
not such insured person is actually charged
with, or convicted of a crime.
2.

We do not cover bodily injury to any insured
person or regular resident of the insured
premises. However, this exclusion does not
apply to a residence employee.

3.

We do not cos/er bodily injury to any person
eligible to receive any benefits voluntarily
provided, or required to be provided, under any
workers' compensation, non-occupational
disability or occupational disease law.

4.

We do not cover bodily injury arising out of the
ownership, maintenance, use, occupancy,
renting, loaning, entrusting, loading or unloading
of aircraft.

Protection

Losses We Cover Under Coverage Y:
Allstate will pay the reasonable expenses incurred for
necessary medical, surgical, x-ray and dental services;
ambulance; hospital, licensed nursing and funeral
services; and prosthetic devices, eye glasses, hearing
aids, and pharmaceuticals, These expenses must be
incurred and the services performed within three
years from the date of an occurrence causing bodily
injury to which this policy applies, and is covered by
this part of the policy.

We do not cover any bodily injury intended by,
or which may reasonably be expected to result
from the intentional or criminal acts or omissions
of, any insured person. This exclusion applies
even if:
a) such insured person lacks the mental
capacity to govern his or her conduct;
b) such bodily injury is of a different kind or
degree than intended or reasonably
expected; or
c) such bodily injury is sustained by a
different person than intended or
reasonably expected.
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5.

6.

We do not cover bodily injury arising out of the
ownership, maintenance, use, occupancy,
renting, loaning, entrusting, loading or unloading
of any motor vehicle or trailer. However, this
exclusion does not apply to:
a) a motor vehicle in dead storage or used
exclusively on an insured premises;
b) any motor vehicle designed principally for*
recreational use off public roads, unless that
vehicle is owned by an insured person and
is being used away from an insured
premises;
c) a motorized wheel chair;
d) a vehicle used to service an insured
premises which is not designed for use
on public roads and not subject to motor
vehicle registration;
e) a golf cart owned by an insured person
when used for golfing purposes;
f) a trailer of the boat, camper, home or utility
type unless it is being towed or carried by a
motorized land vehicle;
g) lawn or garden implements under 40
horsepower;
h) bodily injury to a residence employee.
We do not cover bodily injury arising out of the
ownership, maintenance, use, occupancy,
renting, loaning, entrusting, loading or unloading
of watercraft away from an insured premises if
the watercraft: •
a) has inboard or inboard-outboard motor
power of more than 50 horsepower;
b) is a sailing vessel 26 feet or more in length;
c) is powered by one or more outboard
motors with more than 25 total horsepower;
d) is designated as an airboat, air cushion, or
similar type of watercraft; or
e) is a personal watercraft, meaning a craft
propelled by a water jet pump engine and
designed to be operated by a person or
persons sitting, standing or kneeling on the
craft.

This exclusion does not apply to bodily injury to a
residence employee.
7.

b)

any liability statutorily imposed on any
insured person

arising from the ownership, maintenance, use,
occupancy, renting, loaning, entrusting, loading
or unloading of any aircraft, watercraft, motorized
land vehicle or trailer which is not covered under
Section I I of this policy.
8.

We do not cover any bodily injury which results
in any manner from the discharge, dispersal,
release or escape of vapors, fumes, acids, toxic
chemicals, toxic gasses, toxic liquids, toxic
solids, waste materials or other irritants,
contaminants or pollutants.
We do cover bodily injury which results from
such discharge if the discharge is sudden and
accidental.

9.

We do not cover bodily injury arising out of the
rendering of, or failure to render professional
services by, an insured person.

10. We do not cover bodily injury arising out of the
past or present business activities of an insured
person.
We do cover the occasional or part-time
business activities of an .insured person who is a
student under 21 years of age.
11. We do not cover bodily injury to any person on
the insured premises because of a business
activity or professional service conducted there.
12. We do not cover bodily injury arising out of any
premises, other than an insured premises,
owned, rented or controlled by an insured
person. This exclusion does not apply to bodily
injury to a residence employee.
13. We do not cover bodily injury caused by war or
warlike acts, including, but not limited to
insurrection, rebellion, or revolution.

We do not cover bodily injury arising out of:
a) the negligent supervision by any insured
person of any person; or
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1) past or present business activities;
2) any act or omission in connection with

tonal Protection
We will pay, in addition to the limits of liability:
1. Claim Expense
We will pay:
a) all costs we incur in the settlement of any
claim or the defense of any suit against an
insured person;
b) interest accruing on damages awarded until
such time as we have paid, formally offered,
or deposited in court the amount for which
we are liable under this policy; interest will
be paid only on damages which do not
exceed our limits of liability;
c) premiums on bonds required in any suit we
defend; we will not pay bond premiums in
an amount that is more than our limit of
liability; we have no obligation to apply for
or furnish bonds;
d) up to $250 per day for loss of wages and
salary, when we ask you to attend trials and
hearings;
e) any other.reasonable expenses incurred by
an insured person at our request.
2.

Emergency First Aid
We will pay reasonable expenses incurred by an
>ured person for first aid to other persons at
wiie time of an accident involving bodily injury
covered under this policy.

3.

Damage To Property Of Otners
At your request, we will pay up to $1,000 each
time an insured person causes property
damage to someone else's property..-At our
option, we will pay the cost to either repair or
replace the property damaged by an insured
person, without deduction for depreciation.
We will not pay for property damage:
a) to property covered under Section I of this
policy;
b) to property intentionally damaged by an
insured person who has attained the age of

13;
c)

d)

to property owned by or rented to an
insured person, any tenant of an insured
person, or any resident in your household;
or
arising out of:

a premises, other than an insured
premises, owned, rented or controlled
by an insured person; or
3) the ownership or use of a motorized
land vehicle, trailer, aircraft or
watercraft.

Section II Conditions
1.

What You Must Do After An Accidental Loss
In the event of bodily injury or property
damage, you must do the following:
a) Promptly notify us or our agent stating:
1) your name and policy number;
2) the date, the place and the
circumstances of the loss;
3) the name and address of anyone who
might have a claim against an insured
person;
4) the names and addresses of any
witnesses.
b) Promptly send us any legal papers relating
to the accident.
c) At our request, an insured person will:
1) cooperate with us and assist us in any
matter concerning a claim or suit;
2) help us enforce any right of recovery
against any person or organization
who may be liable.to an insured
person;
3) attend any hearing or trial.
d) Under the Damage to Property of Others
protection, give us a sworn statement of the
loss. This must be made within 60 days
after the date of loss. Also, an insured
person must be prepared to show us any
damaged property under that person's
control.
Any insured person will not voluntarily pay any
money, assume any obligations or incur any
expense, other than for first aid to others at the
time of the loss as provided for in this policy.
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7.

What An Injured Person Must Do — Coverage
Y — Guest Medical Protection
If someone is injured, that person, or someone
acting for that person, must do the following:
a) Promptly give us written proof of the loss. If
we request, this must be done under oath.
b) Give us written authorization to obtain
copies of all medical records and reports.
c) Permit doctors we select to examine the
injured person as often as we may
reasonably require.
Our Payment Of Loss — Coverage Y — Guest
Medical Protection
We may pay the injured person or the provider
of the medical services. Payment under this
coverage is not an admission of liability by us or
an insured person.
Our Limits Of Liability
Regardless of the number of insured persons,
injured persons, claims, claimants or policies
involved, our total liability under Coverage X —
Family Liability Protection for damages
resulting from one occurrence will not exceed
the limit shown on the Policy Declarations. All
"bodily injury and property damage resulting
from continuous or repeated exposure to the
same general conditions is considered the result
of one occurrence.
Our total liability under Coverage Y — Guest
Medical Protection for all medical expenses
payable for bodily injury, to any one person,
shall not exceed the "each person" limit shown on
the Policy Declarations.

8.. Other Insurance — Coverage X — Family
Liability Protection
This insurance is excess over any other valid and
collectible insurance except insurance that is
written specifically as excess over the limits of
liability that apply to this policy.

Section III— OptionalrProtection
Optional Coverages You May Buy
The following Optional Coverages may supplement
coverages found in Section I or Section I I and
apply only when they are indicated on the Policy
Declarations. The provisions of this policy apply to
each Optional Coverage in this section unless
.modified by the terms of the specific Optional
Coverage.
1.

Coverage BP
Increased Coverage On Business Property
The $2,000 limitation on business property
located on the residence premises, under
Coverage C — Personal Property Protection, is
increased to the amount shown on the Policy
Declarations. This increased coverage.includes
property held as samples or for sale or delivery
after sale, while the property is on the residence
premises.

2.

Coverage DP
Increased Coverage On Electronic Data
Processing Equipment
The $5,000 limitation on electronic data
processing equipment under Coverage C —

Bankruptcy
We are not relieved of any obligation under this
policy because of the bankruptcy or insolvency
of an insured person.
Our Rights to Recover Payment— Coverage X
— Family Liability Protection
When we pay any loss, an insured person's
right to recover from anyone else becomes ours
up to the amount we have paid. An insured
person must protect these rights and help us
enforce them.

Suit Against Us
a) No suit or action can be brought against us
unless there has been full compliance with
all the terms of this policy.
b) No suit or action can be brought against us
under Coverage X — Family Liability
Protection until the obligation of an insured
person to pay is finally determined either by
judgment against the insured person after
actual trial, or by written agreement of the
insured person, injured person, and us.
c) No one shall have any right to make us a
party to a suit to determine the liability of an
insured person.
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subject to any deductible applying to Section I of
this policy.

Personal Property Protection,-and the recording
or storage media used with that equipment, is
increased to the amount shown on the Policy
Declarations.

In the event of an assessment, this coverage is
subject to all the exclusions applicable to
Sections I and I I of this policy and the Sections I
and I I Conditions, except as otherwise noted.

Coverage F
Fire Department Charges
The $500 limit applying to the fire departmentservice charges under Additional Protection is
increased to the amount shown on the Policy
Declarations.
Coverage G
Loss Assessments
If your residence premises includes a building
structure which is constructed in common with
one or more similar buildings, and you are a
member of, and subject to the rules of, an
association governing the areas held In common
by all building owners as members of the
association, the insured premises means the
building structure occupied exclusively by your
household as a private residence, including the
grounds, related structures and private
approaches to them.
We will pay your share of any special
assessments charged against all building owners
iy the association up to the limit of liability
shown on the Policy Declarations, when the
assessment is made as a result of:
a) sudden and accidental direct physical loss
to the property held in common by all
building owners caused by a loss we cover
under Section I of this policy; or
b) bodily injury or property damage covered
under Section I I of this policy.
Any reduction or elimination of payments for
losses because of any deductible applying to the
insurance coverage of the association of building
owners collectively is not covered under this
protection.
Allstate will pay only when the assessment
levied against the insured person, as a result of
any one loss, for bodily injury or property
damage exceeds $250 and then only for the
amount of such excess. This coverage is not

This coverage is excess over any insurance
collectible under any policy or policies covering
the association of building owners.
5.

Coverage 3
Extended Coverage On Jewelry, Watches and
Furs
Coverage C — Personal Property Protection is
extended to pay for sudden and accidental direct
physical loss to the following property, subject to
the provisions in this coverage:
a) jewelry, watches, gems, precious and
semi-precious stones, gold, platinum; and
b) furs, including any item containing fur
which represents its principal value.
The total amount of coverage and per item limit
is shown on the Policy Declarations. This
amount is not in addition to the amount of
insurance applying to Coverage C — Personal
Property Protection. However, in ho event will
coverage be less than would have applied in the
absence of Coverage 3.
We ao nor cover loss caused by or consisting of:
a) intentional or criminal acts of or at the
direction of any insured person, if the loss
that occurs:
1) may be reasonably expected to result
from such acts; or
2) is the intended result of such acts.
b) wear and tear, gradual deterioration,
inherent vice, insects or vermin;
c) nuclear action, meaning nuclear reaction,
discharge, radiation or radioactive
contamination or any consequence of any
of these. Loss caused by nuclear action is
not considered a loss by fire, explosion or
smoke.
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d)

^)

We do cover sudden and accidental direct
physical loss by fire resulting from nuclearaction.
war or warlike acts, including, but not
limited to insurrection, rebellion or
revolution.failure by any insured person to take all
reasonable steps to preserve property
during and after a loss or when the property
is endangered by a cause of loss we cover.

We do not cover bodily injury to:
a) any employee other than a residence
employee; or
b) any person arising out of corporal
punishment administered by or at the
direction of an insured person.
7.

Coverage M
Increased Coverage On Money
The $200 limitation on money, bullion, bank
notes, coins and other numismatic property
under Coverage C — Personal Property
Protection is increased to the amount shown on
the Policy Declarations.

8.

Coverage P
Business Pursuits
Coverage X — Family Liability Protection and
Coverage Y — Guest Medical Protection are
extended to cover specified business pursuits of
an insured person.

Any deductible shown on the Policy Declarations
applicable to Coverage C — Personal Property
Protection, also applies to a loss under this
coverage.
6.

Coverage K
Incidental Office, Private School Or Studio
a) The $2,000 limit applying to property used
or intended for use in a business under
Coverage C — Personal Property
Protection do not apply to equipment,
supplies and furnishings used in a
described office, private school or studio at
your residence premises. This does not
include electronic data processing
equipment or the recording or storage
media used with that equipment
The Coverage K limits are shown on the Policy
Declarations. The first limit applies to property on
the residence premises. The second limit
applies to property while away from the
residence premises. These limits are not in
addition to Coverage C — Personal Property
Protection, Limitations On Certain Personal
Property on property used or intended for use in
a business. The increased coverage does not
include property held for sample, sale or delivery
after sale.

b)

Coverage X — Family Liability
Protection and Coverage Y— Guest
Medical Protection are extended to cover a
described office, private school or studio
occupied by an insured person. The
occupancy of the described property shall
not be considered a business.

We do not cover:
a) bodily injury or property damage arising
out of the business pursuits of an insured
person when the business is owned or
financially controlled by the insured person.
This also means a partnership or joint venture
of which an insured person is a partner or
member;
b) bodily injury or property damage arising
out of the rendering or failure to render a
professional sen/ice of any nature, other
than teaching;
c) bodily injury to a fellow employee of an
insured person arising out of and in the
course of employment;
d) bodily injury or property damage when an
insured person is a member of a teaching
staff or faculty of any school or college and
the bodily injury or property damage arises
out of the maintenance or use of saddle
animals, vehicles used with saddle animals,
motorized land vehicles, aircraft or
watercraft when owned, hired or operated
by an insured person or used for the
purpose of instruction; or
e) bodily injury to any person arising out of
corporal punishment administered by or at
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the direction of an insured person when an
insured person is a member of the teachinc
staff or faculty of any school of instruction.
9.

Coverage S
Increased Coverage On Securities
The $1,000 limitation on accounts, bills, deeds,
evidences of debt, letters of credit, notes other
than banknotes, passports, securities, tickets, or
stamps, including philatelic property, covered
under Coverage C — Personal Property
Protection, is increased to the amount shown on
the Policy Declarations.

10. Coverage SD
Satellite Dish Antennas
Coverage C — Personal Property Protection is
extended to pay for sudden and accidental direct
physical loss to satellite dish antennas and their
systems on your residence premises, subject to
the provisions of Coverage C— Personal
Property Protection.

The amount of coverage is shown on the Policy
Declarations.
11. Coverage SE
Portable Cellular Communication Systems
Coverage C — Personal Property Protection is
'extended to portable cellular communication
systems in or upon a motorized land vehicle or
watercraft. This coverage applies only to portable
systems that can be powered by electricity from
a motorized land vehicle or watercraft. Coverage
applies whether or not the portable cellular
communication system is used in a business.
The amount of coverage is shown on the Policy
Declarations.
12. Coverage ST
Increased Coverage On Theft Of Silverware
The $2,500 limitation on theft of silverware,
pewterware and goldware under Coverage C —
Personal Property Protection is increased to the
amount shown on the Policy Declarations.
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Policy Endorsement
The fallowing endorsement changes your policy. Please read this document carefully and keep it with
your policy.

This Endorsement Changes Your Policy— Keep It With Your Policy

Deluxe and Deluxe Plus Homeowners
Amendatory Endorsement — AP1290
This endorsement amends your Deluxe and Deluxe Plus Homeowners Policy and is in addition to all other
amendatory endorsements which apply to this policy.
I

In Section I—Your Property, under Losses We Do Not Cover Under Coverages A and B, item 15. d),
"rust or other corrosion, mold, wet or dry rot", is replaced by;
15. d)

IL

rust or other corrosion;

In Section I—Your Property, under Losses We Do Not Cover Under Coverages A and B, the following
is added;
24. Mold,fungus, wet rot, dry rotor bacteria. This includes any loss which, in whole or in part, arises
out of, is aggravated by or results from mold, fungus, wet rot, dry rot or bacteria.
This exclusion applies regardless of whether mold, fungus, wet rot, dry rot or bacteria arises from •
any other cause of loss, including but not limited to a loss involving water, water damage or
discharge, which may otherwise be covered by this policy, except as specifically provided in Section
I, Conditions — Mold, Fungus, Wet Rot and Dry Rot Remediation as a Direct Result of a Covered
Water Loss.

III. In Section I—Your Property, under Losses We Do Not Cover Under Coverage C, the following is
added;
16. Mold, fungus, wet rot, dry rot or bacteria. This includes any loss which, in whole or in part, arises
out of, is aggravated by or results from mold, fungus, wet rot, dry rot or bacteria.
This exclusion applies regardless of whether mold, fungus, wet rot, dry rot or bacteria arises from
any other cause of loss, including but not limited to a loss involving water, water damage or
discharge, which may otherwise be covered by this policy, except as specifically provided in Section
I, Conditions — Mold, Fungus, Wet Rot and Dry Rot Remediation as a Direct Result of a Covered
Water Loss.
IV. In Section I—Your Property, under Additional Protection—Additional Living Expense is replaced by
the following'
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Additional Living Expense
a) We will pay the reasonable increased living expenses necessary to maintain your normal
standard of living when a direct physical loss we cover under Coverage A — Dwelling
Protection, Coverage B — Other Structures Protection or Coverage C — Personal Property
Protection-makes your residence premises uninhabitable. However, additional living expense
due to remediation of mold, fungus, wet rot or dry rot will not be paid in addition to any
amounts paid or payable under Section I, Conditions — Mold, Fungus, Wet Rot and Dry Rot
Remediation as a Direct Result of a Covered Water Loss.
Payment for additional living expense as a result of a covered loss under Coverage A —
Dwelling Protection, Coverage B — Other Structures Protection or Coverage C — Personal
Property Protection will be limited to the least of the following:
1) the time period required to repair or replace the Droperty we cover, using due diligence and
dispatch; or
2) if you permanently relocate, the shortest time for your household to settle elsewhere;
3) 12 months.
b)

We will pay your lost fair rental income resulting from a covered loss under Coverage A —
Dwelling Protection, Coverage B — Other Structures Protection or Coverage C — Personal
Property Protection, less charges and expenses which do not continue, when a loss we cover
under Coverage A—Dwelling Protection, Coverage B — Other Structures Protection or
Coverage C—Personal Property Protection makes the part of the residence premises you
rent to others, or hold for rental, uninhabitable. We will pay for lost fair rental income for the
shortest time required to repair or replace the part rented or held for rental but not to exceed 12
months. However, payments for your lost fair rental income expense due to remediation of
mold, fungus, wet rot or dry rot will not be paid in addition to any amounts paid or payable
under Section I, Conditions — Mold, Fungus, Wet Rot and Dry Rot Remediation as a Direct
Resu It of a Covered Water Loss.

c)

We will pay the reasonable and necessary increase in living expenses and the Jostfair rental
income for up to two weeks should civil authorities prohibit the use of the residence premises
due to a loss at a neighboring premises caused by a loss we insure against. However,
payments for increase in living expenses or your lost fair rental income expense due to
remediation of mold, fungus, wet rot or dry rot will not be paid in addition to any amounts paid
or payable under Section I, Conditions — Mold, Fungus, Wet Rot and Dry Rot Remediation
as a Direct Result of a Covered Water Loss.
These periods of time are not limited by the termination of this policy.
We do not cover any lost income or expense due to the cancellation of a lease or agreement.
No deductible applies to this protection.

V.

In Section I—Conditions, under item 5, How We Pay For A Loss, sub—item c) Building Structure
Reimbursement, the first paragraph is replaced by the following:
c)

Building Structure Reimbursement Under Coverage A — Dwelling Protection and Coverage B —
Other Structures Protection, we will make additional payment to reimburse you for cost in excess
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of actual cash value if you repair, rebuild or replace damaged, destroyed or stolen covered property
within 180 days of the actual cash value payment. This additional payment includes the reasonable
and necessary expense for treatment or removal and disposal of contaminants, toxins or pollutants
as required to complete repair or replacement of that part of a building structure damaged by a
covered loss. This additional payment shall not include any amounts which may be paid or payable
under Section I, Conditions — M o l d , Fungus, Wet Rot and Dry Rot Remediation as a Direct
Result of a Covered Water Loss, and shall not be payable for any losses excluded in Section I —
Your Property, under Losses We Do Not Cover Under Coverages A and B, item 24.
VI. In Section I — Conditions, the following is added:
19. Mold, Fungus, Wet Rot and Dry Rot Remediation as a Direct Result of a Covered Water Loss
In the event of a covered water loss under Coverage A — Dwelling Protection, Coverage B —
Other Structures Protection or Coverage C — Personal Property Protection, we will pay up to
$5,000 for mold, fungus, wet rot or dry rot remediation.
Remediation means the reasonable and necessary treatment, removal or disposal of mold, fungus,
wet rot or dry rot as required to complete repair or replacement of property we cover under
Coverage A — Dwelling Protection, Coverage B — Other Structures Protection or Coverage C —
Personal Property Protection damaged by a covered water loss, including payment for any
reasonable increase in living expenses necessary to maintain your normal standard of living if mold;
fungus, wet rot or dry rot makes your residence premises uninhabitable. Remediation also
includes any investigation or testing to detect, measure or evaluate mold, fungus, wet rot or dry rot.
This Condition does not increase the limits of liability under Coverage A — Dwelling Protection,
Coverage B — Other Structures Protection or Coverage C — Personal Property Protection.
VII. In Section I I — F a m i l y Liability and Guest Medical Protection, under Losses We Do Not Cover Under
Coverage X, the following is added:
17. We do not cover bodily injury or property damage which, in whole or in part, arises out of, is
aggravated by or results from mold, fungus, wet rot, dry rot or bacteria.
18. We do not cover any liability imposed upon any insured person by any governmental authority for
bodily injury or property damage which, in whole or in part, arises out of, is aggravated by or
results from mold, fungus, wet rot, dry rot or bacteria.
VIII. In Section II — Family Liability and Guest Medical Protection, under Losses We Do Not Cover Under
Coverage Y, the following is added:
14. *We do not cover bodily injury which, in whole or in part, arises out of, is aggravated by or results
from mold, fungus, wet rot, dry rot or bacteria.
All other policy terms and conditions apply.
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Policy Endorsement
The following endorsement changes your policy. Please read this document carefully and keep it with
your policy.

This Endorsement Changes Your Policy— Keep It With Your Policy

Amendment of Policy Provisions— AP425
This endorsement amends all of the following Allstate Insurance Company and Allstate Indemnity Company
policies: Standard Mobilehome, Deluxe Mobilehome, Farmer's Comprehensive Personal Liability,
Comprehensive Personal Liability, Residential Fire, Basic Homeowners, Standard Homeowners, Deluxe
Homeowners, Deluxe Plus Homeowners, Deluxe Select Value Homeowners, Standard Select Value
Homeowners, Deluxe Country Homeowners, Renters, Landlord Package Policy, Condominium Owners,
Boatowners, and Recreational Package Policy. This endorsement is in addition to all other endorsements
which apply to these policies.
It is agreed that the following changes are made to the General provisions:
A.

The following provision is added:
Conditional Reinstatement
If we mail a cancellation notice because you didn't pay the required premium when due and you then
tender payment by check, draft, or other remittance which is not honored upon presentation, your policy
will terminate on the date and time shown on the cancellation notice and any notice we issue which
waives the cancellation or reinstates coverage is void. This means that Allstate will not be liable under
this policy for claims or damages after the date and time indicated on the cancellation notice.

B.

Under the provision titled Cancellation, the following is added*
Any unearned premium amounts under $2.00 will be refunded only upon your request..

Policy Endorsement
The following endorsement changes your policy. Please read this document carefully and keep it with
your policy.

This Endorsement Changes Your Policy— Keep It With Your Policy

Utah Amendatory Endorsement — AP3BD-I
1.

In Section I Conditions, the following paragraph is added to What You Must Do After A Loss, and in
Section II Conditions, the following paragraph is added to What You Must Do After An Accidental Loss:
Failure to give any notice or file any proof of loss required by the policy within the time specified in the
policy does not invalidate a claim made by the insured person, if theinsured person shows that it was
not reasonably possible to give the notice or file the proof of loss within the prescribed time and that
notice was given or proof of loss filed as soon as was reasonably possible.

2.

In Section I Conditions, the "Our Settlement Of Loss" provision is replaced by the following:
Our Settlement of Loss
We will settle any covered loss with you unless another payee is named in the policy. We will settle
within 3D days after the amount of loss is finally determined. This amount may be determined by an
agreement between you and us, an appraisal award or a court judgment.

3.

In Section I Conditions, the "Suit Against Lis" provision is replaced by the following:
Suit Against Us
No suit or action may be brought against us unless there has been full compliance with all policy terms.
Any suit or action must be brought within three years after the inception of the loss.
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1

interpreted year after year after year in much the same

2

fashion and it's surprising in a lot of ways that the

3

case needs to be pursued further because in my judgment

4

so much of this has already been resolved by cases like

5

Deseret Savings versus USF&G, and the Rosenberg case,

6

and the Thirkilsen case, and the Sharon Steel case. So

7

there's a long line of cases in the State of Utah, and

8

we don't have to go to any other jurisdictions to find

9

out whether or not an insurance policy that has a

10

requirement that there be an occurrence for there to be

11

coverage and that definition of occurrence can

12

legitimately fall under-- can legitimately include

13

within it a definition of accident and what constitutes

14

an accident. There is no question--

15

THE COURT: Can I cut you off, sir?

16

MR. DUNN:

17

THE COURT:

18

Have you seen the Green versus

State Farm that came down in December?

19
20

Yes, sir.

MR. DUNN:

I have.

I am not familiar with

that. I apologize.

21

THE COURT: It may be right on the button.

22

MR. DUNN:

23

Do you have a copy of it here,

Your Honor?

24

THE COURT:

25

MR. DUNN:

I do.
May I have a few minutes to read
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1
2

it?
THE COURT:

Yes. In fact, maybe both of you

3

would want to look at it. It's an occurrence case and, I

4

don't know, it may hit that on the button.

5

MR. DUNN:

Would you mind if we kind of sat

6

together and read it?

7

THE COURT:

8

MR. DUNN: Would you like us to alert the

9
10
11

Would you please.

Court when we have read it?
THE COURT: Yeah, I'll just take a brief
recess and then just yank my chain there or something.

12

MR. DUNN:

13

THE COURT:

14

Thank you.

I appreciate it.

We'll be in recess.
[Recess.]

15

THE COURT:

16

MR. DUNN:

Go ahead and sit down.
Your Honor, I greatly appreciate

17

the opportunity to have read this Green versus State

18

Farm decision.

19

dispositive of this case and as a result I'm not going

20

to argue long now, if I may.

21

hear what Mr. Crook has to say in response to that case

22

because of its significance.

23

in-- on page 10 talks about the long line of Utah cases

24

which clearly distinguish between occurrence and

25

non-covered acts and goes on to cite the Nova/Cassidy

I concur with the Court that it is

I think perhaps I need to

I would note that the case
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1

jurisdictions which in my judgment, for example, the

2

California case relates to definitions of trespass which

3

are not the same as the Utah definition.

4

look at the Utah cases, which aren't that complicated,

5

which speak to Green for one, of course, and Deseret

6

Federal, Sharon Steel, Thirkilsen.

7

is broader than the duty to indemnify but it's got to be

8

tied in some reasonable relationship to the duty to

9

indemnify or the potential of an obligation of a duty to

And we can

The duty to defend

10

indemnify. If there's a possible potential for an

11

obligation to indemnify, yeah, there's a duty to defend,

12

but if there isn't one, there's no corresponding duty to

13

defend.

14

the Thatcher circumstance, we don't have an accident, we

15

don't have an occurrence, we don't have coverage, and we

16

don't have an obligation or a duty to defend.

17
18
19

In our circumstance, given the real facts of

I appreciate the Court hearing us on the
matter.
THE COURT:

Let me just lay out my response

20

to one concern. And this comes down to some language in

21

paragraph 25, that's talking about the Davis case, which

22

is quoting Nova. The last sentence, "In other words,

23

action or inaction that is intentional does not

24

constitute an occurrence."

25

look at not making a determination where the property

Now, it seems to me when you
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1

line is would constitute an inaction.

2

respond to that?

3

pad where it was and they are saying, "Well, it was

4

negligent because we didn't check and make sure that it

5

was in an appropriate place."

6

contemplated by Davis?

7

How do you

In other words, they actually put the

MR. CROOK:

Isn't that inaction as

And I would say that inaction as

8

contemplated in this, in that case or inaction that is

9

described in that circumstance would have to be

10

intentional inaction.

In other words, "I thought it

11

might encroach but I just closed my eyes to the fact

12

that it was encroaching."

13

important cases that show that--

14

THE COURT:

And I think that the most

But doesn't an individual who

15

wants to build admittedly close to a property line,

16

don't they have an obligation to affirmatively determine

17

where the property line is? Isn't that part of their

18

responsibility in putting it wherever they can put it? I

19

think that's especially true in a situation where they

20

are encroaching on a 10-foot setback.

21
22
23
24
25

MR. CROOK: Well, Your Honor, I would say
that-THE COURT:

They didn't know that that was a

requirement. But go ahead.
MR. CROOK:

And I would say, Your Honor, that
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1

in order for there to be intention, intention, which is

2

the important element here, there would have been to be

3

a showing that they intentionally did not look because

4

they believed that they would be encroaching.

5

THE COURT:

But can't the intention of

6

knowing, can't that go to putting the pad where they put

7

it?

8

MR. CROOK: No.

9

THE COURT:

10

They intentionally put the pad

where it is and their inaction is not checking the line.

11

MR. CROOK:

But, Your Honor, with respect to

12

that issue, I guess it would be similar to this type of

13

a situation, and that's why there's no intent element in

14

a trespass case. If I am hunting, for instance, and

15

there is a fence but there is no no trespassing sign,

16

and I cross the fence, not believing that I would be

17

trespassing, that still would be a mistake.

18

would be jumping over the fence and walking on the

19

property.

20

just walk on to the property, that's as similar-- I

21

don't know that this is public land, I don't know that

22

it's private land, but as a hunter shouldn't I have an

23

obligation to go and look and determine that before I

24

walk anywhere?

25

Honor, I don't think that this is an unusual

The intent

Or let's say there is no fence and that I

The idea is similar here. And, Your
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circumstance, because every other case in every other
jurisdiction that has this same factual scenario has
ruled that in most-- that it is a potential occurrence
under the policy. If they should have known but didn't,
that's a negligence claim.
that's not an intent claim.

That's not an intentional,
We can accidentally do

something and a reasonable person should have known but
didn't.

And that's a negligence standard and that's

what crosses-- that's what makes this coverable. They
did not intentionally not look so that they could
trespass. And I think that's the difference in these
cases. There is not one-- the reason why I'm certain
about this, that there's not one Utah case that deals
with this issue, but every other case, not one cited by
Allstate, which could have, says that this would not be
an occurrence in this type of a situation.

We have

cases exactly on point that say that this is a
negligence claim and it is covered as an occurrence. And
I just don't think that because they didn't know that
you can claim that that's intentional, that may be
negligent and therefore it becomes an accident and is
coverable. But Allstate has not cited one case that says
otherwise.

In all of the cases that we have cited,

which there are six or seven that we are aware of, it
was covered in this type of a circumstance.

And that's

Page 2

why I believe that that's where the distinction is. If
they should have known but didn't, that's maybe a breach
of a negligence duty but it is not an intent.

Does that

answer your question, Judge?
THE COURT: Yes. Thank you. Do you wish to
respond to that?
MR. DUNN:

Briefly, Your Honor, if I may.

THE COURT: You may.
MR. DUNN:

It is my judgment that the Utah

cases do speak to the point and that the courts, the
cases that he cites from other jurisdictions are
distinguishable on a number of other grounds.

The Utah

cases which apply, and the one that I think applies most
closely is Deseret Federal Savings versus USF&G in a
case where there was a finding of constructive eviction.
There wasn't even a declaratory judgment action to find
out whether or not coverage was to be in place. They
just denied the coverage on the basis that the
demolition of property on adjacent property constituted
a damage to the leasehold of the building and the ground
of the adjacent rented property owner.

The entire first

block Roman numeral I of that decision talks about the
policies in question containing identical language and
clauses relating to property damage, and what
constitutes an occurrence. The definition of occurrence
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there is the same definition of occurrence that we have
got in the Allstate policy here. The damage for which
Deseret Federal contends it's entitled to be indemnified
under the policies of insurers arise from a judgment for
constructive eviction.

Implicit in that judgment is a

finding of intent on the part of Deseret Federal to
evict Kathryns.

Intent is the natural and probable

consequences of its acts, and intent may be implied.
They cite Millard versus, Millard Warehouse versus
Hartford Fire Insurance on page 1146, as a lawsuit
brought by a nearby owner to declare the warehouse a
nuisance and remove it.

It was held that the insurer

could have no liability under the policy since the
resulting damage would be an intended-- or it would be
intended or expected, and it is thus not an occurrence.
Even though its owner had no intention of causing harm
to the nearby properties, reliance was placed-me go back.

oh, let

On cases which hold that the natural

reliance was placed on cases which hold that the natural
and probable consequences of accidents are not
accidents-- of actions are not accidents.

The natural

and probable consequences of the actions of the
Thatchers in building without knowing where the property
line was is not an accident, it is still an act that
they took and it constituted a violation of the rights
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of the other property owner but it doesn't constitute an
accident. And since it doesn't constitute an accident,
it doesn't come to an occurrence, it doesn't fall under
the coverage.
Does the Court have any other questions?
THE COURT:
MR. DUNN:

No.

Thank you.

Thank you, Your Honor.

THE COURT: Well, you know, one of the reasons
I decided to become a judge was I never felt completely
comfortable in being an advocate. I was a pretty good
advocate, I have to admit, but I can always see the
other guy's-- I could always see the other side of the
case and I always felt more comfortable as a judge,
because you just kind of sit in the middle and then
decide, well which is appropriate?

And, you know, I

find myself in that situation here, I can see some real
justice on both sides of the issue. It is almost a which
came first, the chicken or the egg.

But it goes to: Is

it intentional or is it not intentional?
MR. CROOK:

Your Honor, if I could make--

THE COURT:

No.

MR. CROOK:

Okay.

THE COURT:

Thank you.

I understand where

you are coming from and I see your point exactly. I
guess the question is:

Do I agree with it?
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The Court believes that the putting of the
sports court upon the location where it has been put is
an intentional act and that their failure to discover
the exact location is an inaction which would take it
outside what would constitute an occurrence.
The plaintiff's motion is granted.
MR. DUNN:
THE COURT:
MR. DUNN:
THE COURT:

Thank you, Your Honor.
Prepare the necessary documents.
Yes, sir, Your Honor.
And, frankly, you're very

persuasive.
MR. DUNN:

Thank you, Your Honor.

[Proceedings concluded at 10:10 a.m.]

